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Abstract

This article deals with the case law of the Court of Justice of the European
Union in the field of the FEuropean arrest warrant, critically analysing the
principles invoked in several decisions validating the European legislation in the
field: legality, equality and non-discrimination, specialty, ne bis in idem. The
author concludes that an area of freedom, security and justice could be built on
these principles, but further harmonisation of legislation needs to be realised to
avoid a "journey to the unknown” for European citizens in respect to legislation of
other membar states of the EYy.

1. Tatroduclion

In tiie’ElY] oonteXy, titerefare™y cefidm number of princinles which permeate
the system"as a ‘witgie dna-with wirich anvindividudi piece of+iCgislation needs to
be in conformity. Some of these principles are formally higher law in that they are
explicit in the treaties (such as the principle of nondiscrimination on grounds of
nationality). Others can only indirectly be linked to the treaties and are rather
explicable on the grounds that no European judge could imagine giving effect to a
legal system which does not respect them (the so called ‘general principles of EU
law’).1

The European arrest warrant is a judicial decision issued by a Member State
with a view to the arrest and surrender by another Member State of a requested
person, for the purposes of conducting a criminal prosecution or executing a
custodial sentence or detention order. The European arrest warrant is based on the
implementation by the Member States of the principle of mutual recognition.2 This

principle was recognised by the Tampere European Council as the “cornerstone of



judicial cooperation in both civil and criminal matters”. It entails quasi-automatic
recognition and execution of judicial decisions among Member States, as if the
executing judicial authority was implementing a national judicial order.

Mutual recognition is a guiding principle in the field of the European arrest
warrant, but it is not the only principle governing this field. Several other
principles were taken into account when analysing the legislation and its practical
implementation in the Member States. In the case law of the Court of Justice of the
European Union (hereinafter ECJ), particular attention was given to legality,
equality and non-discrimination, specialty, as well as the ne bis in idem principle
and to compliance of the legislation in this field with these principles.

2. The Legality Principle

According to Article 2(2) of the Framework Decision,3 double-criminality
should not be verified for a list of 32 serious offences, when those offences are
punished in the issuing State by a_custodial sentence or a detention order for a
maximum pér.od via: regs threelyeas Sitce each of giose bfierces have not been
defined in.the Framewark Decision.and.since the wording adopted for them can be
considered/quik “vague Le\g/ “combutei-rlated crihe’),. Mcmoe- States may have
adopted different definitions in their legal systems.4 These provisions triggered a
complaint before the ECJ for lack of compliance of the Framework Decision on the
European arrest warrant with the legality principle.5

According to the complainant, the list of more than 30 offences in respect of
which the traditional condition of double criminality is henceforth abandoned is so
vague and imprecise that it breaches, or at the very least is capable of breaching,
the principle of legality in criminal matters. The offences set out in that list are not
accompanied by their legal definition but constitute very vaguely defined
categories of undesirable conduct. A person deprived of his liberty on foot of a
European arrest warrant without verification of double criminality does not benefit
from the guarantee that criminal legislation must satisfy conditions as to precision,
clarity and predictability allowing each person to know, at the time when an act is

committed, whether that act does or does not constitute an offence, by contrast to



those who are deprived of their liberty otherwise than pursuant to a European arrest
warrant.

The ECJ dismissed the complaint in succinct argumentation, which is
presented in the following paragraphs.

The ECIJ stated that the Union is founded on the principle of the rule of law
and it respects fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4
November 1950, and as they result from the constitutional provisions common to
the Member States, as general principles of Community law. It follows that the
institutions are subject to review of the conformity of their acts with the Treaties
and the general principles of law, just like the Member States when they
implement the law of the Union6 . It is common ground that those principles
include the principle of the legality of criminal offences and penalties and the
principle of equality and_ non-discrimination, which are also reaffirmed
respectively i Arhelesrd)] 20and 21 of ik e Charter il 'un lam¢ntal Rights of the
European Llnion7 .

The [priiicipie. et /the/legalxy, O _crinjinal] 6tfences and penalties (nullum
crimen, nulla poena sine lege), which is one of the general legal principles
underlying the constitutional traditions common to the Member States, has also
been enshrined in various international treaties, in particular in Article 7(1) of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms.8 This principle implies that legislation must define clearly offences and
the penalties which they attract.

That condition is met in the case where the individual concerned is in a
position, on the basis of the wording of the relevant provision and with the help of
the interpretative assistance given by the courts, to know which acts or omissions
will make him criminally liable.9

In accordance with Article 2(2) of the Framework Decision, the offences
listed in that provision give rise to surrender pursuant to a European arrest warrant,

without verification of the double criminality of the act, ‘if they are punishable in



the issuing Member State by a custodial sentence or a detention order for a
maximum period of at least three years and as they are defined by the law of the
issuing Member State’. Consequently, even if the Member States reproduce
word-forword the list of the categories of offences set out in Article 2(2) of the
Framework Decision for the purposes of its implementation, the actual definition
of those offences and the penalties applicable are those which follow from the law
of ‘the issuing Member State’.

The Framework Decision does not seek to harmonise the criminal offences
in question in respect of their constituent elements or of the penalties which they
attract. Accordingly, while Article 2(2) of the Framework Decision dispenses with
verification of double criminality for the categories of offences mentioned therein,
the definition of those offences and of the penalties applicable continue to be
matters determined by the law of the issuing Member State, which, as is, moreover,
stated in Article 1(3) of the Framework Decision, must respect fundamental rights
and fundamertal ©gelgpiincivics ag erskrred in theTieaties. ¢nd, consequently,
the principle of thelegalitv.of criminal offences and penalties. It follows that, in so
far as it dispCiiseswith’ verifidation o foc e quiknicn: of double criminality in
respect of the offences listed in that provision, Article 2(2) of the Framework
Decision is not invalid on the ground that it infringes the principle of the legality of
criminal offences and penalties.10

I cannot prevent myself to notice that the ECJ transferred the legality issue
from European to national level based on two presumptions: firstly, that there is no
harmonisation obligation for the European institutions in respect to the European
arrest warrant, and secondly, that Member States must respect fundamental rights
and fundamental legal principles as enshrined in the Treaties. While this
argumentation is solving the problem of judicial co-operation in criminal matters
and preserves the legality of the legislation on the European arrest warrant, it does
not solve the problem of the European citizens,11 which should benefit from an
Area of Freedom, Security and Justice where they are able to move freely, but with

27 different set of legislation in the field of Criminal law, each legislation with its



own definitions in respect to offences which can give rise to an European arrest
warrant. That is a real journey to the unknown, as citizens in other Member States
are not in the position to know how other national systems have developed.12

So, at least one aspect of the legality principle (lex certa), was not addressed
or solved by the ECJ and can be solved only through harmonisation of legislation.
In order for citizens to know the exact requirements of criminal offences in a field
which can give rise to surrender on the basis of a European arrest warrant,
harmonisation of legislation is needed if the double-criminality rule is waived for a
certain category of offences.

3. The Principle of Equality and Non-discrimination

In the same case mentioned above, the complainant argued that the principle
of equality and non-discrimination is infringed by the Framework Decision
inasmuch as, for offences other than those covered by Article 2(2) thereof,
surrender may be made subject to the condition that the facts in respect of which
the Europzan larresy vraririt yvaslissuzd gonstifute at @i ence nder the law of the
Member State of execution. That.is, for _certain categories of offences listed in
Article 2(2) i double-crirainalityv tuledis wiived. vhile[fcr all other criminal
offences there is a condition that the conduct must be incriminated in both Member
States. That distinction, according to the complainant, is not objectively justified.
The removal of verification of double criminality is all the more open to question
as no detailed definition of the facts in respect of which surrender is requested
features in the Framework Decision. The system established by the latter gives rise
to an unjustified difference in treatment between individuals depending on whether
the facts alleged to constitute the offence occurred in the Member State of
execution or outside that State. Those individuals will thus be judged differently
with regard to the deprivation of their liberty without any justification for that
difference.

In response, the ECJ emphasised that the principle of equality and non-
discrimination requires that comparable situations must not be treated differently

and that different situations must not be treated in the same way unless such



treatment is objectively justified.13

With regard, first, to the choice of the 32 categories of offences listed in
Article 2(2) of the Framework Decision, the Council was able to form the view, on
the basis of the principle of mutual recognition and in the light of the high degree
of trust and solidarity between the Member States, that, whether by reason of their
inherent nature or by reason of the punishment incurred of a maximum of at least
three years, the categories of offences in question feature among those the
seriousness of which in terms of adversely affecting public order and public safety
justifies dispensing with the verification of double criminality. Consequently, even
if one were to assume that the situation of persons suspected of having committed
offences featuring on the list set out in Article 2(2) of the Framework Decision or
convicted of having committed such offences is comparable to the situation of
persons suspected of having committed, or convicted of having committed,
offences other than those listed in that provision, the distinction is, in any event,
objectivels 1aitificC

With.regard._.second..to the fact that the lack of precision in the definition of
the categories o) qitencestin questionirisks/glving @s: (¢ difparate implementation
of the Framework Decision within the various national legal orders, suffice it to
point out that it is not the objective of the Framework Decision to harmonise the
substantive criminal law of the Member States and that nothing in the Treaties
which were indicated as forming the legal basis of the Framework Decision, makes
the application of the European arrest warrant conditional on harmonisation of the
criminal laws of the Member States within the area of the offences in question.14

The Court concluded that, in so far as it dispenses with verification of
double criminality in respect of the offences listed therein, Article 2(2) of the
Framework Decision is not invalid inasmuch as it does not breach the principle of
equality and non-discrimination.15

I tend to agree with the Court’s reasoning as regards the objectively justified
difference between the categories of offences for which double-criminality is not

required and other categories of offences, where this condition is imposed for



surrender of the requested person. The offences provided for in Article 2(2) of the
Framework Decision are serious ones and there is no national legislative system in
the European Union which does not incriminate every category as a criminal
offence. However, even if there is no obligation of harmonisation in respect to
those offences, different rules in different Member States can lead to different
treatment of comparable situations and consequently a breach of the non-
discrimination principle. That is why, even if not mandatory, harmonisation of
legislation in this field must occur in order to comply with fundamental rights and
fundamental legal principles as enshrined in the Treaties.
4. The Specialty Principle

Article 27(2) of the Framework Decision on the European arrest warrant
lays down the specialty rule, according to which a person who has been
surrendered may not be prosecuted, sentenced or otherwise deprived of liberty for
an offence committed prior to his or her surrender other than that for which he or
she was Swirendered ¢fhiet uie 1y liakzdito the sevireinly, of the executing
Member State and.confers.on the nerson.requested the right not to be prosecuted,
sentenced Or Gtiepwise denrived g libertv/ekezpt@or [he.ofcnge for which he or
she was surrendered. The Member States may waive the application of the
specialty rule, which is subject, moreover, to a number of exceptions, laid down in
Article 27(3).

In this context, a case was brought before the ECJ where, in the main
proceedings, the indictment relates to the importation of hashish whereas the arrest
warrants refer to the importation of amphetamines. However, the offence
concerned is still punishable by imprisonment for a maximum period of at least
three years and comes under the rubric ‘illegal trafficking in narcotic drugs’ in
Article 2(2) of the Framework Decision.16

By its first question, the referring court asks, essentially, what the decisive
criteria are which would enable it to determine whether the person surrendered is
being prosecuted for an ‘offence other’ than that for which he was surrendered

within the meaning of Article 27(2) of the Framework Decision, making it



necessary to apply the consent procedure laid down in Article 27(3)(g) and 27(4).

The ECJ answered that in order to decide on surrender of the person
requested for the purposes of prosecution of an offence defined by the national law
applicable in the issuing Member State, the judicial authority of the executing
Member State, acting on the basis of Article 2 of the Framework Decision, will
examine the description of the offence in the European arrest warrant. That
description must contain information on the nature and legal classification of the
offence, a description of the circumstances in which the offence was committed,
including the time, place and degree of participation in the offence by the
requested person, and the prescribed scale of penalties for the offence. The
surrender request is based on information which reflects the state of investigations
at the time of issue of the European arrest warrant. It is therefore possible that, in
the course of the proceedings, the description of the offence no longer corresponds
in all respects to the original description. The evidence which has been gathered
can lead th 2 ¢laii rzatigi dr ¢ver anwcdiizaticr of theTonstituent elements of the
offence which initjally iustified the.issue.af the European arrest warrant.

In prdentelassess, in thedight oi/ihie lcanSent fequiremrent, whether it is
possible to infer from a procedural document an ‘offence other’ than that referred
to in the European arrest warrant, the description of the offence in the European
arrest warrant must be compared with that in the later procedural document. To
require the consent of the executing Member State for every modification of the
description of the offence would go beyond what is implied by the specialty rule
and interfere with the objective of speeding up and simplifying judicial cooperation
of the kind referred to in the Framework Decision between the Member States.

In order to establish whether what is at issue is an ‘offence other’ than that
for which the person was surrendered, it is necessary to ascertain whether the
constituent elements of the offence, according to the legal description given by the
issuing State, are those for which the person was surrendered and whether there is
a sufficient correspondence between the information given in the arrest warrant

and that contained in the later procedural document.



Modifications concerning the time or place of the offence are allowed, in so
far as they derive from evidence gathered in the course of the proceedings
conducted in the issuing State concerning the conduct described in the arrest
warrant, do not alter the nature of the offence and do not lead to grounds for non-
execution under Articles 3 and 4 of the Framework Decision.17

By its second question, the referring court asks essentially whether a
modification of the description of the offence, concerning only the kind of
narcotics in question and not changing the legal classification of the offence, is
such as to define an ‘offence other’ than that for which the person was surrendered.
The ECJ answered that a modification of the description of the offence concerning
the kind of narcotics concerned is not such, of itself, as to define an ‘offence other’
than that for which the person was surrendered within the meaning of Article 27(2)
of the Framework Decision.

By its third _question, the referring court asks, essentially, how the
exception'to tae syacialty tule inlArticie 27(3)lc) ¢f he  rainework Decision must
be interpreted, taking into account the consent procedure,laid down in Article 27(4)
of the Franiewt kddeeision/It dskd in partictlar wiieher thosc provisions permit a
person to be prosecuted and sentenced for an ‘offence other’ than that for which he
was surrendered, requiring the consent of the executing Member State, before that
consent has been received, in so far as his liberty is not restricted. It also asks
whether the fact that the person concerned is, in addition, detained on the basis of
other charges providing a lawful basis for his detention affects the possibility of
prosecuting and sentencing him for that ‘other offence’.

The Court answered that if the proceedings result in the finding that there
has been an ‘offence other’ than that for which the person was surrendered, that
offence cannot be prosecuted without consent having been obtained, unless the
exceptions provided for in Article 27(3)(a) to (f) of the Framework Decision apply.
The exception in Article 27(3)(c) of the Framework Decision concerns a situation
in which the criminal proceedings do not give rise to the application of a measure

restricting personal liberty. It follows that, in the case of that exception, a person



can be prosecuted and sentenced for an ‘offence other’ than that for which he was
surrendered, which gives rise to a penalty or measure involving the deprivation of
liberty, without recourse being necessary to the consent procedure, provided that
no measure restricting liberty is applied during the criminal proceedings. If
however, after judgment has been given, that person is sentenced to a penalty or a
measure restricting liberty, consent is required in order to enable that penalty to be
executed. Article 27(3)(c) of the Framework Decision does not, however, preclude
a measure restricting liberty from being imposed on the person surrendered before
consent has been obtained, where that restriction is lawful on the basis of other

charges which appear in the European arrest warrant.

5. The ‘Ne Bis in Idem’ Principle

The ‘ne bis in idem’ principle raises a lot of questions as regards judicial co-
operation in criminal matters in the European Union. I do not intend to present here
an extend:d dverievr @i tael priicip e as tais has bech doae e'sewhere.19 1 will
analyse here only one case.of significance for the European arrest warrant, which
establishes/thcTorhection betweed the ‘re'tis/in @@en’ priacinle contained in the
Framework Decision and the same principle provided for in the Convention
implementing the Schengen Agreements (hereinafter CISA).

The ‘ne bis in idem’ principle constitutes a ground for mandatory refusal of
the European arrest warrant. According to Article 3(2) of the Framework Decision,
the judicial authority of the Member State of execution (hereinafter "executing
judicial authority") shall refuse to execute the European arrest warrant if the
executing judicial authority is informed that the requested person has been finally
judged by a Member State in respect of the same acts provided that, where there
has been sentence, the sentence has been served or is currently being served or may
no longer be executed under the law of the sentencing Member State.

In the case raised before the ECJ concerning the ‘ne bis in idem’ principle in
the framework of the European arrest warrant, the referring court seeks to

ascertain, in substance, whether the concept of the ‘same acts’ in Article 3(2) is an



autonomous concept of European Union law, or if that concept were to be analysed
only in the light of the law of the issuing Member State or of that of the executing
Member State.21.

Were the notion of ‘same acts’ in Article 3(2) of the Framework Decision to
be regarded as an autonomous concept of European Union law, the referring court
asks by its second question whether, contrary to German and Italian law as
interpreted by the supreme courts of those Member States, that provision of the
Framework Decision would require — in order for criminal proceedings to be
instituted against a person on the basis of an indictment broader than that in respect
of which final judgment has already been given concerning an individual act — the
investigators to have been unaware, when the charges which led to that final
judgment were first laid, of the existence of other individual offences and of an
offence relating to participation in a criminal organisation, which was specifically
not the case so far as the investigating authorities in Italy were concerned.

Th: ECJ answined thal tic principle of santha g€togr itior, which underpins
the Framework, Decision,..means_.that..in accordance ,with Article 1(2) of the
Frameworll Degision, ke Menibat _Statessale [in priaciple lobliged to act upon a
European arrest warrant.22 The Member States may refuse to execute such a
warrant only in the cases of mandatory non-execution laid down in Article 3 of the
Framework Decision or in the cases listed in Article 4 thereof.23

In that regard, the concept of ‘same acts’ in Article 3(2) of the Framework
Decision cannot be left to the discretion of the judicial authorities of each Member
State on the basis of their national law. It follows from the need for uniform
application of European Union law that, since that provision makes no reference to
the law of the Member States with regard to that concept, the latter must be given
an autonomous and uniform interpretation throughout the European Union.24

It is therefore an autonomous concept of European Union law which, as
such, may be the subject of a reference for a preliminary ruling by any court before
which a relevant action has been brought, under the conditions laid down in Title

VII of Protocol No 36 to the Treaty on the Functioning of the European Union on



transitional provisions. The concept of the ‘same acts’ also appears in Article 54 of
the CISA. In that context, the concept has been interpreted as referring only to the
nature of the acts, encompassing a set of concrete circumstances which are
inextricably linked together, irrespective of the legal classification given to them or
the legal interest protected.25

In view of the shared objective of Article 54 of the CISA and Article 3(2) of
the Framework Decision, which is to ensure that a person is not prosecuted or tried
more than once in respect of the same acts, it must be accepted that an
interpretation of that concept given in the context of the CISA is equally valid for
the purposes of the Framework Decision (emphasis added).

Where it is brought to the attention of the executing judicial authority that
the ‘same acts’ as those which are referred to in the European arrest warrant which
1s the subject of proceedings before it have been the subject of a final judgment in
another Member State, that authority must, in accordance with Article 3(2) of the
Framewoik [Decision’ g€iuse/ to exccae (Hat eriest wat ant prcovided that, where
there has heen sentence, the sentence has.been served,or is currently being served
or may no [ongtr ke executed undar thic lzw’ ¢f the @rntericinz Idember State.

Taking all the foregoing considerations into account, the answer to be given
to the referring court is that, for the purposes of the issue and execution of a
European arrest warrant, the concept of ‘same acts’ in Article 3(2) of the
Framework Decision constitutes an autonomous concept of European Union law.
In circumstances such as those at issue in the main proceedings where, in response
to a request for information within the meaning of Article 15(2) of that Framework
Decision made by the executing judicial authority, the issuing judicial authority,
applying its national law and in compliance with the requirements deriving from
the concept of ‘same acts’ as enshrined in Article 3(2) of the Framework Decision,
expressly stated that the earlier judgment delivered under its legal system did not
constitute a final judgment covering the acts referred to in the arrest warrant issued
by it and therefore did not preclude the criminal proceedings referred to in that

arrest warrant, the executing judicial authority has no reason to apply, in



connection with such a judgment, the ground for mandatory non-execution
provided for in Article 3(2) of the Framework Decision.

6. Conclusion

Further clarification was given by the ECJ when analysing case law in the
field of European arrest warrant in the light of principles of EU (criminal) law. One
of the most important decisions of the ECJ related to uniform interpretation of the
‘ne bis in idem’ principle in the fields of CISA and European arrest warrant,
bringing into the area of the latter all the case law relevant to the former. However,
further harmonisation is needed in the field of criminal offences giving rise to a
European arrest warrant in order to fully comply with the principles of legality,
equality and nondiscrimination.
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ITepeBon

OBIIMVE NPUHIHUIHBI (YTOJIOBHOI'0) 3AKOHOJATEJBCTBA EC:
3AKOHOJIATEJIBCTBO, PABEHCTBO, HEJIONYILLIEHUE
NTUCKPUMUHALIMU , HE JIBA 3A OJTHO U TO )KE B OBJIACTH
EBPOIIEMCKOI'O ITIPABA



Pesrome

B st0i1 cratke paccmaTpuBaercs npeueneHTHoe npaso Cyna EBpornelickoro
Coro3a B 00JacTH €BpOIEKWCKOr0 OpjAepa Ha apecT, KPUTUYECKH aHAJIU3UPYIOTCS
IPUHIUIBL, HA KOTOPBIE CCBUIAIOTCS B HECKOJIBKUX PEIIEHUSAX, MOATBEPKIAFOIINX
€BPOIEICKOE 3aKOHOJATEIbCTBO B ATOW 00JIACTU: 3aKOHHOCTb, PAaBEHCTBO U
HEJOIMyLIEHUE TUCKPUMUHALIMY, HE BA B OJTHOM. ABTOp NMPUXOJUT K BBIBOJY, YTO
IPOCTPAHCTBO CBOOOABI, ©O€30MAaCHOCTH U CIPABEVIMBOCTH MOXKET OBITh
NOCTPOEHO Ha 3THX NpPHUHIMMIAX, HO HeoOXoauma JaibHEHIIas rapMOHHM3aLus
3aKOHO/ATEIbCTBA, YTOOBI H30€XKAaTh «IIYTEHIECTBUS B HEU3BECTHOCTBY MJIs
€BPONECHCKUX TpaXkJaH B OTHOLIEHUM 3aKOHOJATENIbCTBA JPYIMX TOCYAAapCTB-
yneHoB EBPOIIA.

1. BBeneuue

B xontekcte EC cCyliecTByeT oONpenesieHHOE KOJIMYECTBO IPUHIUIIOB,
KOTOpPBIE [IDOHU3EIBATOT. CUCTEMY B! 1eIOM K. KOTONBIM. JTOJIKEH COOTBETCTBOBATH
0001 OTACHBHBIN" 3aKOHULATE B HI T ak1:” FlekoTOpbIE "u3='5TUX NPUHIIUIIOB
dbopmanbHO, RS SHOTCH BHICHIHM T aB0M, \[TOCKOTIEKY. DHU,HETKO MPOINUCAHbl B
JOroBopax  (HallpuMmep, = NPUHLUIN__HEJONYIEHUS  TUCKPUMHHALMK IO
HAIMOHAJIBHOMY MpU3HaKy). pyrue Moryt ObITb TOJIBKO KOCBEHHO CBS3aHBI C
JIOTOBOPAMH U JIOBOJIBHO OOBSICHUMBI Ha TOM OCHOBAaHHMHM, YTO HH OJIUH
CBPOICUCKUN CyIbsi HE MOXET TMPEJACTaBUTh cebe NPUMEHEHUE MPaBOBOM
CUCTEMBI, KOTOpasi UX HE yBakaeT (Tak Ha3blBaeMble «OOIIME MPUHIIMIBI MTpaBa
EC»).

EBpomneiickuii opaep Ha apecT - 3TO CyJIeOHOE pelIeHUEe, BBIHECEHHOE
roCyJIapCTBOM-YYaCTHUKOM C LEIbI0 apecTa M Iepefadyd 3alpoLICHHOrO JIMIa
OPYTUM T'OCYJApCTBOM-YYaCTHUKOM JUISl LEJIEH YTOJOBHOIO IPECIEAOBAHUS WIH
UCIIOJIHEHUSI TPUTOBOPA O JIMIIEHUU CBOOOBI MJIM TIOCTAHOBJICHUS O 3aep>KaHUU.
EBponelickuii opaep Ha apecT OCHOBAaH Ha BBIIOJHEHUU TIOCYyAapCTBAMH-
YYaCTHUKAMU TPHUHIUIIA B3aUMHOTO TPHU3HAHUA. DTOT MPUHIUI OBbLUT MPHU3HAH

EBpomneiickum coBetom B Tammepe Kak «KpaeyrojbHbI KamMeHb CyJ1e0HOro



COTPYJIHUYECTBA KaK IO TPaKJJTaHCKHUM, TaK U M0 YTOJIOBHBIM JejlaM». JTO BJIEYET
3a co00Ol KBa3MaBTOMATUYECKOE TMPU3HAHWE W WCIOJHEHUE CYICOHBIX peIICHUN
rocy/1apCTBaMHU-y4aCTHUKAMH, KaK €CId Obl MCIONHAIOMUNA CyAeOHBI OpraH
VCTIOJTHSJI HAallMOHAIBHBIN Cy1eOHbII MpHKa3.

B3anmHoe mnpu3HaHME SBISETCS PYKOBOASIIMM TMPUHIMIOM B 00dacTu
BbIJIaYl €BPONEICKOro opjepa Ha apecT, HO 3TO HE €IUHCTBEHHBIH MPUHIIMUII,
peryupyroImui 3Ty o0mactb. Heckonbko APYruX MPUHIIMIIOB OBUTH MPUHSTHI BO
BHUMaHUE TMPHU aHAIM3E 3aKOHOIATENbCTBA M €r0 MPAKTUYECKOTO MPUMEHEHHUS B
rocynapcrBax-yyactHukax. B mpeuenentHom npase Cyna EBpomnelickoro Coroza
(nanee EC) oco0oe BHUMaHHE yJIENSAI0Ch 3aKOHHOCTH, PABEHCTBY U HEJOIMYLIEHUE
OUCKPUMMHALIMY, CIEUUATbHOCTH, a TaKKe MPUHIUIY HE JBa 3a OJHO U
COOJIIOJICHHIO 3aKOHO/IATENIbCTBA B 3TOH cdepe C STUMH MPUHLIUTIAMH.

2. [TpyHIMIT 3aKOHHOCTH

CornacHo jcratbe 2  paMOYHOTO  pEUIEHUs JBOWHAs  YrOJIOBHAas
OTBETCTBEAX.0¢T, | e (monaiia ‘mroBopdlbes’ s ! Cmieka ‘s 32 cepbe3HbIX
IPUTOBOPA K JIMIISHAIS/ChOO0 LBl S\ F991A10BIE A O 3aIITR4EHUH TIOJT CTPAXy
Ha MAakCUMAaJIbHBI CPOK HE MeHee Tpex JieT. [IoCKONbKy Kaxaoe Hu3 JTHUX
[IPaBOHAPYIIECHUII HE OBLIO ONPENEICHO B PaMOYHOM PELIEHUU M IOCKOJIBbKY
OPUHATHIC 1T HUX (POPMYIHPOBKH MOKHO CUHTATh JOBOJBHO PACILIBIBUATHIMU
(HampuMep, «IPECTYIUIEHUE, CBSI3aHHOE C MCIOJb30BAHUEM KOMIIBIOTEPOBY),
roCcy1apCTBa-y4aCTHUKU MOTJIM IIPUHATH PA3HbIE ONPEIEICHUs B CBOUX IPABOBBIX
CHUCTEMAX.

OTHU NOJ0KEHUS TOCITY>KWINA MOBOJOM I NoJ1auu *anoosl B EBponeiickuii
Cyn B CBSI3M ¢ HECOOTBETCTBUEM PaMOYHOI'O PELIEHHUS O €BPONENCKOM OpAepe Ha
apect mpuHIMNY 3akoHHOCTUS. [lo crnoBam 3asBUTENS, cMCOK U3 Oosiee yem 30
MIPABOHAPYIICHU, B OTHOLIEHWH KOTOPBIX TPAAULUMOHHBIM YCJIOBHUEM JABOMHOU
MIPECTYITHOCTH SIBJISIETCS OTHBIHE OPOILEHHBIH SBJISETCS HACTOJIBKO PACILIIBIBYATHIM

Y HETOYHBIM, YTO HApyLIAET WM, IO KpalHEN Mepe, MOKET HapyIUUTh IMPUHLMII



3aKOHHOCTH B YTOJIOBHBIX Jenax. [IpaBoHapylleHus], yKa3aHHbIE B 3TOM CIIMCKE,
HE COMPOBOXAAIOTCA MX IOPUAUYECKUM OMNPENEICHUEM, HO MPEACTABISIOT COOOM
OYEHb pACIUIBIBYATO OIPEACICHHBIE KAaTErOpHUHM HEXKEJIATEIbHOIO IOBEICHUS.
JIuno, nuieHHoe CcBOOOJBI Ha OCHOBAHHMH E€BPOIMEICKOro opiepa Ha apecT 0e3
NOATBEPKACHUS JIBOMHOW NPECTYNMHOCTH, HE IOJIB3YETCA TapaHTHEW TOro, 4TO
YTOJIOBHOE 3aKOHOAATENIBCTBO JIOJKHO YIOBJIETBOPATH YCJIOBHUSIM B OTHOLLEHUU
TOYHOCTH, SICHOCTH U NPEJICKAa3yEMOCTH, MO3BOJISIOIINX KaXIOMY YEJIOBEKY 3HAT,
B MOMEHT COBEPILIEHHMS JESHUSA , HE3aBUCHUMO OT TOTO, SIBISETCS JIM 3TO INEUCTBHE
MPECTYIJICHUEM WJIM HET, B OTJIMYUE OT T€X, KTO JIUIIEH CBOOOJIbI MHAYE, YeM Ha
OCHOBAHHH €BPOIIEHCKOr0 OpAeEpa Ha apecT.

EBponetickuii Cya OTKJIOHHI XKalloOy B KpaTKOMl apryMeHTalluu, KOTopas
Ipe/iCTaBlieHa B CIEAYIOMMX naparpadax.

EBponerickuii Cyn 3asBui, uro COro3 OCHOBAaH Ha IPUHLINAIE BEPXOBEHCTBA
3aKOHA M YBa)aeT OCHOBHBIC IIPaBa, TapaHTUPOBAHHbIE EBpONENCKON KOHBEHIIUEN
0 3alUTe D& B 1210 3¢K:. 1 OTHDOBHIIL (E0D0M T o, (micaniiod 3 Pume 4 HoaOps
1950 r., m_ KaK _clercTrue, M3..KOHCTYUTYIIMOHHBIX, JTTOJIOXKEHUN, OOIMMX s
TOCYJIapCTI -y Ha - THAUKOR , Kak AU DCOKC 1 [ M3HarHLIE MIPUHLIATIBI
3akononarensHoro CoobmiectBa. OTCIOa CIENYET, YTO YUPEXKACHHS IMOIJIEKAT
POBEPKE COOTBETCTBUS CBOMX JIEHCTBUI JOrOBOpPaM M OOIIKMM MPHUHIIUIIAM MpaBa,
TOYHO TaK K€, KaK rOCyJapCTBa-y4YaCTHUKH, KOTJa OHU MPUMEHSIOT paBo Coro3a.
OO011en3BECTHO, YTO 3T NPHUHIUIBI BKIIOYAIOT MPUHIMI 3aKOHHOCTH YTOJOBHBIX
NPECTYIUICHUH U HaKa3aHWi, a TakKe MPUHLKI PAaBEHCTBA U HEAUCKPUMHUHALWU,
KOTOPBIE TAK)XE MOATBEPKICHBI COOTBETCTBEHHO B CcTaThsx 49, 20 u 21 Xaprtum
ocHOBHBIX npaB EBponeiickoro Coto3a.

[IpyHIMNT 3aKOHHOCTH YTOJIOBHBIX MPECTYIUIEHMH M HakazaHui (nullum
crimen, nulla poena sine lege), KOTOpPBIN SIBASIETCS OJHUM M3 OOIIMX MPABOBBIX
IOPUHLIMIIOB, JIeXKAIlUX B OCHOBE KOHCTUTYLUMOHHBIX Tpaaulud, OOMMX AJis
rocyJapcTB-4JI€HOB, TaKXke ObUl 3aKperieH B pPa3jIMYHbIX MEXIYHapOIHBIX
JIOTOBOPAaxX, B 4acTHOCTU B ctaThe 7 (1) EBponeiickoil KOHBEHINH O 3alIUTE MpPaB

YCJIOBCKA MW OCHOBHBIX CB060I[. OTO0T [MpUHOUIT  IIOAPA3yMECBACT, YTO



3aKOHOZJATENBCTBO JIODKHO YETKO OIpENesAaTh NPABOHAPYILICHWS W HaKa3aHWs,
KOTOPBIE OHU BIIEKYT.

DTO yCIIOBHE BBINOJHAETCS B TOM CIIy4ae, €ClIM 3aMHTEPECOBAHHOE JIHIIO
UMEET BO3MOXXHOCTb Ha OCHOBaHUM (HOPMYJIMPOBKH COOTBETCTBYIOLIETO
IIOJIOKEHHSI M C TTIOMOIIBIO TOJIKOBAHMS, MPEIOCTABIIIEMOTO Cy/1aMH, 3HATh, KAKNE
JEHCTBUS WU OC3/ICHCTBUE TTOBJICKYT 3a COOOM YTOJIOBHYIO OTBETCTBEHHOCTD.

B cootBercTBUM cO cTaTheld 2 (2) paMOYHOIO pElICHUs MPABOHAPYIICHMUS,
NIEPEUNCIICHHBIE B 3TOM MOJOKEHHUH, BJIEKYT 3a COOOM Bblauy B COOTBETCTBUU C
€BPOMNEHCKUM OpIepOM Ha apecT 0e3 MPOBEPKH ABOMHOMN MPECTYNHOCTU JIESHU,
«ECIIH OHHM HAKa3yeMbl B TOCYJAapCTBE-yYaCTHUKE , BBIAABLIEM IPUTOBOP K
JMIIEHUIO CBOOOJBI WM IOCTAHOBIEHHEM O COJEpKaHUM IOJ CTpakel Ha
MAaKCUMAJIbHBIN CPOK HE MEHEE TPEX JIET, KaK 3TO ONPEAEICHO 3aKOHOAATEIILCTBOM
rocyJapcTBa-y4acTHUKA , BbIAABUIETO cepTHUPUKAT ». Clie0BaTeNbHO, JaXe €Clin
roCylapCTBAa-y4aCTHUKM  JIOCIOBHO  BOCIPOM3BEAYT  CIHCOK  KaTEropuiu
IpaBOHAP/IL €HU A “WiTo7 €HEBIR (B ,>1arh2 2 (2) Pan qéior¢ perienus, s uenen
ero peajuzalyiu... hAKTHYECKOE.., ODNeNeNeHne JSTHX MpaBOHAPYIICHUH U
PUMEHUMbIC HAKARARMA = _HTO,| TEL KDTODKIC CEIVE)T M3 3aKoHa «TrocyaapcTBa-
YYaCTHHKA, BBIJIABILIETO CEPTUDUKATY.

PamouHOe pemieHue He HAIpaBiICHO HAa TAPMOHM3ALUIO PACCMATPUBAEMBIX
YTOJIOBHBIX TNIPECTYIUIEHUH B OTHOLICHHMM UX COCTaBHBIX JJIEMEHTOB WIH
HaKa3aHUM, KOTOpble OHM BIEKyT. COOTBETCTBEHHO, XOTA cTaThs 2 (2) PamouHoro
pemieHuss He TpeOyeT TMPOBEPKH JBOMHOM WPECTYMHOCTH JIi KaTeropui
IIPAaBOHAPYILICHUN, YIOMSHYTBIX B HEW, ONPEHEICHUE JTUX IPAaBOHAPYLICHUU U
IPUMEHHUMBIX HAKa3aHUM IO-IPEKHEMY ONPEACIIETCS 3aKOHOAATEIHCTBOM
rocygapcra-uwieHa EC, MpuHABLIEro pelleHne, KOTOphIE, KAK YKa3aHO B cTaTbe |
(3) PamouHOro pemnieHus, JIOJDKHBI yBaXKaThb OCHOBHBIE IpaBa M OCHOBHBIE
IIPAaBOBBIC IIPUHLIUIIBI, 3aKPEIUIEHHBIE B OIOBOPAX, U, CIEA0BATEIBHO, IPUHIMII
3aKOHHOCTH YTOJIOBHBIX MPECTYIUIEHUA W HakazaHuil. OTCro1a CIeqyeT, 4TO B TOU
Mepe, B KaKoi OHa He TpeOyeT MPOBEPKU TpeOOBaHUS 00 YCTAHOBIEHUU JIBOMHOTO

IMPCCTYIUICHUA B OTHOIICHHUHN HpGCTyrIﬂeHI/If/'I, MCPCUYNUCIICHHBIX B 3TOM II0JIOKCHUU,



cTathsi 2 (2) paMOUYHOTO peIIeHUs HE SBIAECTCS HEJACHCTBUTEIBLHOM Ha TOM
OCHOBAHUM, YTO OHA HAPYIIAECT MPUHITUI 3aKOHHOCTH YT'OJIOBHBIX MPECTYIUICHUHN U
Haka3zaHui. |

51 He mory He 3aMeTuTh, 4YTo EBpomneiickuii cyj mepeHec Bonpoc 3aKOHHOCTH
C €BPOIEUCKOT0 Ha HAIMOHAJILHBINA YPOBEHb HA OCHOBAHUU JIBYX MPE3YMIIUN: BO-
NEPBBIX, JJII €BPOMEHCKUX WHCTUTYTOB HET 0053aTeNbCTBAa MO TapMOHU3AINHU B
OTHOIIICHUH E€BPOIEHCKOr0 Opjepa Ha apecT, a BO-BTOPBIX, YTO TOCYJapCTBa-
YYaCTHUKHU JIOJDKHBI YBa)KaThb OCHOBHBIC TIpaBa U (yHIAMEHTAJIBHBIE TPABOBBIC
OPUHIMIBL, 3aKkperyieHHble B JloroBopax. XOTs 3Ta apryMeHTalus pelaer
npoOJieMy COTPYAHHYECTBA CYJ€OHBIX OPraHOB B YTrOJOBHBIX JI€JIaX U COXpaHsET
3aKOHHOCTh 3aKOHOJIATEJIbCTBA O €BPOMNEHCKOM OpJiepe Ha apecT, OHA HE pellaet
npobieMy eBpomneiickux rpaxaan 11, KOTopble OJDKHBI MOJB30BATHCS 30HOU
cBO0OOABI W 0E30MacCHOCTH. M MPABOCYIHUE, TJ€ OHU MOTYT CBOOOJHO
NEPEIBUTATHCS, HO C PAa3TMYHBIMU _HAOOpAaMH 3aKOHOJIATEIbHBIX aKTOB B 00JIacTH
YTOJIOBHO!0, TiDAB L\ KA 02 I3 KOTODIIX ENEET C304¢COOCT BCHI IBIE ONpeIeTeHUs
MpaBOHAPYVIIEHUH, .KOTOPEe MOTVT MORIEYhL 32 COOQH €BpOIecKuil oplep Ha
apect. OT¢ HaiTesee’ avirieniegtRue. v Heu3B 2Tl CC ok, |MOCHOIBKY TI'paKIaHe
JIPYTUX TOCYyAapCTB-WICHOB HE MOTYT 3HaTh, KaK pa3BUBAIUCH JIPyTHE
HallUOHAJIbHbIE CUCTEMBI .

Takum 006pa3om, 1o kpaitHel Mepe OJIMH acIeKT MpUHIKMNA 3aKOHHOCTH (lex
certa) He paccmaTpuBalics U He pemanics EBponelickum CyaoM U MOXKET ObITh
pEIIeH TOJBKO MyTeM TapMOHU3AIMK 3aKOHOAATENbCTBA. UTOOBI rpaxkiane 3HAIH
TOYHBbIE TPeOOBaHUSI K YrOJIOBHBIM MPECTYIUICHUSIM B 00JIACTH, KOTOpask MOXKET
MOBJIEYb 3a COOOW mepenady Ha OCHOBAHMM E€BPOTEHCKOTO Opjepa Ha apecr,
HEeoOXo/MMa TapMOHM3allUs 3aKOHOAATENIbCTBA, €CJIM OTMEHSETCS IPABUIIO
000I0JHOTO MPU3HAHUS YTOJOBHOI'O MPECTYIUICHUSI B OTHOIIEHUU OMpEIeTICHHON
KaTErOpyuu MPECTYILUICHUN.

3. IIpyHUMDO paBEeHCTBA U HEJIOMYIIEHUE JUCKPUMHUHALIUM.

B Tom xe clIy4dac, YIIOMAHYTOM BbBIIIC, 3adBUTCIIb YTBCPIKAAJI, YTO IIPUHIHIT



PaBEHCTBA M HEJOMYLIEHUE NUCKPUMHHALMKA HApyLIAeTCsl PaMOYHBIM PEIICHUEM,
MIOCKOJIBKY B OTHOUIEHUU MPABOHAPYIIEHUN, HE MTPEAYCMOTPEHHBIX cTaThen 2 (2),
nepegadya MOXKeT OBITh MPOU3BEJEHA MPH COOMIOJCHUH YCIOBHUS 4YTO (aKThl, B
OTHOIIEHWU KOTOPBIX OBLI BBIJAH €BPONEWCKUM OpJep Ha apecT, SBISIOTCA
IPaBOHAPYIIEHUEM B COOTBETCTBHUM C 3aKOHOAATEICTBOM TOCYJapCTBa-djeHa
VICIIOJIHEHUS NPUTOBOpa. TO €CTh I ONpPENENICHHBIX KaTerOpUi MPECTYIUIEHUM,
NEPEeUnCIeHHbIX B cTaThe 2 (2), NOpaBWIO O JABOMHOW KPUMHHAJIBHOCTHU
OTMEHSIETCS, B TO BpeMs Kak JUIsl BCEX JPYTMX YIOJOBHBIX MPECTYIUICHUN
CYLIECTBYET YCJIOBHME, COINIACHO KOTOpPOMY IIOBEIIEHHE JIOJDKHO  OBITh
WHKPUMUHHUPOBAHO B O0OMX TOCYAAapCTBAaX-WI€HaX. DTO pa3jinyue, 10 MHEHHIO
3asBUTENS, HE SBIAETCA OOBEKTHUBHO oOIpaBAaHHbIM. (OTMEHa MpPOBEPKU Ha
JBOMHYIO IPECTyHHOCTh TeM OoJiee MOJ BONPOCOM, IOCKOJIBbKY B PamouHOM
pElIeHNH HEeT MOAPOOHOro ompeneneHuss (PAKTOB, B OTHOIIEHHH KOTOPBIX
TpeOyercs _ Bbinada, CucreMa, = yCTaHOBJEHHas MOCIEAHUM, IMOPOXKIAeT
HEOMPABAH 1L1€) [ a’14H#N 1B HOPAULE 11U/N €2K]y JHO 15V 1 B 3aBY CHMOCTH OT TOTO,
UMEIU JIUMECTQ (DAKTHI, INEATIONOKUTEILHO COCTABISIONINE TPAaBOHAPYIIEHUE, B
roCyAapcTy e-yaicaHUKe HCROIMHEHAN, IparoBope @ra 2a e o npenenamu. Takum
oOpazoMm, 3TH Julla OyAyT OCYXJACHBbI MO-Pa3HOMY B OTHOIICHUM JIUIICHUS
CB0O0O/IbI 0€3 KaKOT0-TH00 000CHOBAHUS ATOTO PA3THUHUS.

B orBer EBponeiickuit Cyn mNOAYEpPKHYJ, YTO NPUHUMUII PABEHCTBA U
HEJOMYIIEHUE AMCKPUMUHALMU TpeOyeT, uToObl COMOCTaBHUMBIC CUTYyallUd HE
paccMaTpUBaJIMCh IO-pa3HOMY M 4YTO Ppa3Hble CHUTyallUH HE JOJDKHBI
paccMaTpuBaThCA OAMHAKOBO, €CIIM TaKO€ OOpallleHHe He ABISIETCS OOBEKTHBHO
OINPaB/IAHHBIM.

Yro kacaercs, BO-IEPBBIX, BbIOOpa M3 32 KaTeropuil MPECTYIICHUH,
nepevrciaeHHbIX B ctaThe 2 (2) Pamounoro pemenusi, CoBeT cMor c(popMHUpPOBATh
MHEHHE Ha OCHOBE IPUHIMIIA B3aUMHOI'O MPU3HAHUSA U B CBETE BBICOKAs CTEIEHb
JOBEpHSI U COJMAAPHOCTH MEX]y TOCyIapCTBaMU-y4aCTHUKAMU, 4TO, OyJb TO B
CWJIy IPHUCYIIEro UM XapakKTepa WM [0 NPUYMHE HAaKa3aHUs HAa CPOK HE MEHee

TPpECX JICT, paCCMATPUBACMBIC KAaTCTOPHUHU HpaBOHapymeHI/Iﬁ BXOAAT B 4YHUCIIO TCX,



CEPbE3HOCTh KOTOPBIX B YCJIOBHS, OKa3bIBAIOIIWE HETaTUBHOE BIUSHUE Ha
0OIIIECTBEHHBIN MOPSIIOK U OOLIECTBEHHYIO 0€30M1aCHOCTh, OMPABABIBAIOT OTKAa3 OT
IPOBEPKHU ABOMHONW mpecTynHOCTH. CleqoBaTelbHO, JaXKe €CIH IPEANOIOKHUTH,
YTO CUTyalus JIWIL, M0JI03PEBAEMBIX B COBEPIICHUH NMPECTYIUICHUH, YKa3aHHBIX B
CIIUCKE, U3JI0’)KEHHOM B cTarbe 2 (2) PaMOYHOro pelieHus, Wik OCYKIEHHBIX 3a
COBEpPIIECHWE TaKWX IMPECTYIUIEHWH, CONOCTaBUMa C  CHTyaluued JIuL,
M0JI03PEBAEMBIX B COBEpPUICHUU TaKUX MPECTYIUICHUH. COBEPIIMIMA WIH ObUIN
OPU3HAHBl BUHOBHBIMM B  COBEPIICHHHM MPECTYIUICHHH, OTJIMYHBIX OT
NEPEUUCTICHHBIX B OSTOM TIOJIO)KEHHH, TaKoe pas3luyue B JIOOOM ciydae
00BEKTHUBHO OIPaBJIaHO.

Bo-BTOpBIX ,uTO Kacaetrcss TOro (akra, 4TO HETOYHOCTh B ONpPEICICHUU
KATETOpUM  pacCMAaTpUBAaEMbIX  IPABOHAPYIIEHUNM  PUCKYET NPUBECTH K
HEOJAMHAKOBOMY IIPUMEHEHUIO pPAaMOYHOIO PEHIEHHsS B paMKax pPasIudHbIX
HAallMOHAJIBHBIX IIPABOBBIX CHCTEM, JOCTATOYHO YyKas3aTb, YTO JTO HE LEJb
PamouHOrD | perichum 1 ¢= (radvicHE3 1)0LaTS /N arepigal bHOE | YTOJOBHOE IPaBo
rOCyJapCTR=WIEHOR, M TO, UTO HUYTO B.JIOroBopax, KOTOphle ObUIM yKa3aHbl Kak
bOpMHPYIQIIE IHFABABY K_OCHDBIL_DANOINO "0 p{if HA I, E¢ CTABUT IPHUMCHCHHC
€BPONENCKOr0 OpAepa Ha apecT B 3aBUCHUMOCTb OT TapMOHHU3AIMU YTOJIOBHOTO
3aKOHOAATENbCTBA rocyJapcTBa-4jieHbl B chepe paccMaTpUBaEMbIX
IIPABOHAPYILLIECHUH.

Cyn mpuien K BBIBOAY, UTO B TOW Mepe, B KakOM OHa 00Xxoautcs Oe3
MPOBEPKU JIBOMHOM MPECTYMHOCTH B OTHOIIEHWM TNIEPECUMCICHHBIX B HEH
OpecTyryieHud, crtaTthd 2 (2) paMOYHOro  pelIeHus  He  SBJIsSETCA
HEJCHCTBUTENBHOM, ITOCKOJIBKY OHa HE HapyllaeT MPUHLWI PaBEHCTBA U
HEJONYIIEHUE JUCKPUMHUHALUU.

S CKJIOHEH COIJIaCUThCA C apryMEHTallMeil cy/la B OTHOIIEHUH OOBbEKTUBHO
00OCHOBAaHHOM pa3HULBI MEXAY KaTeropusMH TMpPEeCcTYIJICHUH, B OTHOIICHUU
KOTOpPbIX HE TpeOyeTcs MABOWHOIO YrOJIOBHOTO MPECIEAOBAHUS, W JPYTUMU
KaTeropyusMH MPECTYIUIEHUH, KOIJa 3TO YCIOBHE NPHUMEHSETCS I BbLAAYU

3anpamuBaemMoro Jjuna. llpecryruienus, npeaycMOTpeHHble B crathe 2 (2)



pPaMOYHOTO pEUIeHUsA, SBISIOTCS cepbe3HbiMU, U B EBpomelickom Coro3e HeT
HaIlMOHAJILHOW 3aKOHOJIaTEeIbHOM CHUCTEMBI, KOTOpasi HE OOBSBIsAIA Obl KaXKIyIO
KaTeTOpUI0 yYTOJIOBHBIM TpectyruieHneM. OIHaKO, MaKe €Clid HeT 00s3aTenhCTBA
0 TAapMOHM3ALMK B OTHOLICHUM 3TUX MPABOHAPYILICHHI, pa3Hble NIpaBuja B
pa3HBIX TOCYJapCTBax-wiICHAaX MOIYT MPUBECTH K pa3HOMY MOAXOAY K
COIIOCTAaBMMBIM CHUTYAallMsIM W, CIJIEIOBATEIbHO, K HAPYLICHUIO [PUHIHUIIA
HEJOMYIICHUE JUCKPUMUHAIIMU. BOT modemy, ake eciau 3TO He 00s3aTesIbHO,
rapMOHU3AIMST 3aKOHOJIATENIbCTBA B 3TOM 00JIACTH JIOJKHA MPOUCXOAUTH, YTOOBI
COOTBETCTBOBaTh OCHOBHBIM TIpaBaM M OCHOBHBIM IPAaBOBBIM MPHUHIUIIAM,
3aKpETUICHHBIM B JOTOBOPAX.

4. I1puHIUI cieUaINn3aluu

Cratest 27 (2) PaMouyHOTO pemieHus O €BpPOIEHCKOM opJiepe Ha apecT
YCTAHABIIMBAECT CIEHHATBHOE MPABUIIO, B COOTBETCTBUU C KOTOPBIM JIUII0, KOTOPOE
OBUIO CAaHO, HE MOXET OBITh MPHBICUYECHO K OTBETCTBEHHOCTH, OCYXKJEHO WIIU
WHBIM 00p220MAINIECHAABO% 0/bE2A T peCcyicHI S, EoneplIear.oe 10 ero uin ee
BBIJIAUU. KPOME[TETY,/38 WTD GH #7M &Ha\O0blIN CHaHs) DTO MPaBUIIO CBS3AHO C
CYBEPEHUTLTOM 'TEoy AapCraa-y 1adTHIk et METIOLHHOLICTO TIPHi 0BOp, U HAJIETsET
3alpOILICHHOE JIMIIO TIPaBOM HE IMOJBEpPraTbcs CyJIeOHOMY IIpecieOBaHUIO,
MPUTOBOPY WJIM MHOMY JIMIIEHUIO CBOOOJbI, 32 UCKIIOYEHUEM MPECTYIUICHUs, 32
KOTOpPO€ OH WM OHa ObUIM BBIJaHBI. ['ocymapcTBa-ujeHbI MOTYT OTKAa3aThCs OT
MPUMEHEHHSI MPAaBWJIA CIEIUAIBbHOCTH, KOTOPOE, KPOME TOr0, MOIJIEKHUT PILy
HCKJIIOUYCHUM, U3JI0KEHHBIX B cTaThe 27 (3).

B stom xonTekcTe B EBponetickuii Cyy ObLI0 MepeaHo /esio, B KOTOPOM B
X0JIe OCHOBHOTO pa3OupareNbCTBa OOBMHUTEIIBHOE 3aKJIIOYEHHE KacajloCh BBO3a
raimiina, TOorjJa Kak opjiepa Ha apecT Kacaluch BBo3a amperaMHHOB. TeM He
MEHEE, COOTBETCTBYIOIIEE MPABOHAPYIICHUE TMO-NIPEKHEMY HAKA3bIBAETCA
JUIICHHEM CBOOOJBI Ha CPOK HE MEHEe TpeX JIeT W MOAIMANaeT MOojA PyOpUKy
«HE3aKOHHBI O000pPOT HAPKOTHYECKUX CPEeACTB» B cTaTthe 2 (2) Pamounoro

pelIeHus



B cBoem mepBom Bompoce oOpallarouuiicss B CyJ CIpalluBaeT, M0 CYTH,
KaKOBBbl pelIalolue KpPUTEPUH, KOTOpPbIE TMO3BOJMIM OBl €My ONpPENeNuTh,
IpecieyeTcsl JIM CHIaBIIeecs JIMLIO 3a «UHOE MPECTYIUIEHHE», KpOME TOro, 3a
KOTOpPOE OH ObUI NEpeJaH Mo CMbICIy cTaTbu 27 ( 2) paMOYHOIO PELIEHUs, YTO
TpeOyeT NPUMEHEHUs NPOLEAYphl corjacus, u3jioxeHHou B cratbe 27 (3) (g) u 27
(4).

EBponeiickuit Cya oTBETWI, YTO ISl MIPUHATHUSL PELICHUS O BblIade Julia,
3allpOIIEHHOro sl Iesiell CyJaeOHOro mpecie/oBaHus 3a IpaBOHApYIIECHUE,
OTIpeIeIEHHOE HAIlMOHAJIBHBIM 3aKOHOAATEIbCTBOM, IPUMEHUMBIM B TOCYIapCTBE-
YJIeHE, BbIJABUIEM MPaBO, CyACOHBIM OpraH MCHOJHAIOIIETO TOCyAapCTBa-4IeHa,
NEUCTBYIOIIMHA Ha OCHOBAaHMM CTaTbd 2 pPaMOYHOIO PELIEHUS PaCCMOTPUT
OINHCaHUE MPECTYIUIEHUS B EBPOIIEHCKOM OpJEpEe Ha apecT. ITO ONMUCAHUE JOJKHO
colepkaTb HMH(OpMALMIO O XapakTepe M MpaBOBOM  Kiaccuukauuu
paBOHAPYLICHUsI, OIMCAHUE OOCTOATENLCTB, MPHU KOTOPBIX MpPaBOHAPYIIECHUE
OBUIO COBEPIUEHD. RK/IGYAT EPEN S, N €CTH 1 CTe1€HI FIACT 151 B [IpaBOHAPYILIEHUU
3alpaliMBAEMOLO _JIMIA, A TaKX€ VCTAHOBICHHYH , IIKAITy HaKa3aHWil. 3a
IOPECTYIIIEHUC: " 324INCC /O BLIIL UG- OCHORAM He LHD)DI N allul_¥oTopasi OTpakaeT
COCTOSIHME pacCClIEOBaHMsI Ha MOMEHT BBIJA4YM €BPOIEHCKOrO OpJEpa Ha apecT.
Takum o00pa3omM, BO3MOXHO, 4YTO B XOJA€ pa3OuparenbcTBa OMHCAHUE
paBOHApPYIIEHUs O0JIbIIe HE OyAeT COOTBETCTBOBATH BO BCEX OTHOIICHUSX

opuruHanbHoe onucanue. CoOpaHHbIE JTOKa3aTeIbCTBA MOTYT IPHBECTH K
IPOSCHEHUIO WM JIa)K€ W3MEHEHHMIO COCTaBHBIX JJIEMEHTOB IPaBOHAPYLICHUS,
KOTOpBIE IEPBOHAYAIIBHO OIIPABAJIM BbIJA4y €BPOIEHCKOr0 Op/epa Ha apecT.

Jlsis TOro 4TOOBI OLIEHWTH, B CBETE€ TPEOOBAHMS O COIJIACHMHU, MOXXHO JIU
c/enaTh BBIBOJ U3 IMPOLECCYAIbHOTO JTOKyMEHTa O "NpPEeCTYIUIEHUH, UHOM", 4eM
TO, O KOTOPOM TOBOPUTCS B €BPOIECHCKOM OpAEpPE Ha apecT, OMIMCAHHE
IPECTYIUIEHUSI B €BPOIEHCKOM OpJepe Ha apecT JOJKHO ObIThb CONOCTaBICHO C
ONHCAaHUEM INPECTyIUIEHUs B 0ojiee TO3IHEM IPOLECCYATbHOM JIOKYMEHTE.
TpeboBath cornacus rocyAapCTBa-UCIIOIHUATENS Ha KaX/I0€ U3MEHEHHE OMHUCaHUs

IMPCCTYIVICHUA BBIXOAUJIO OBl 3a PaMKH TOI'O, 94TO ITOAPA3yMECBACTCA CHGHH&HBHOﬁ



HOPMOM, ¥ Memango Obl JOCTMKEHHUIO LEIH YCKOPEHHUS] U YIPOIIEHUs CyIeOHOro
COTPYJIHMYECTBA TAKOTO POJA, O KOTOPOM TOBOPUTCS B PAMOYHOM PpELIECHUU
MEXAY rocyAapCTBaMHU-yYYaCTHUKAMM.

UtoObl yCTaHOBUTH, SBISETCA JIM TO, O YEM WAET peuyb, '"HWHBIM
npectymjieHueM", 4eM TO, 3a KOTOpoe ObUI0 BBLAAHO JIMLO, HEOOXOIUMO
YCTAHOBUTb, SABJISIIOTCSI JIM COCTaBHbBIE JJIEMEHTBHI MPECTYIUICHUS, COIJIACHO
IOPUIMYECKOMY OIMCAHHWIO, TAHHOMY TOCYJIapCTBOM BbIAAud, TEMH, 33 KOTOpPbIE
ObUIO BBIJAHO JIMIO, W CYIIECTBYET JIM JOCTATOYHOE COOTBETCTBHE MEXKIY
uHdopmaleil, IpuBeCHHON B OpJIEpe Ha apecT, U MHPpOpMaLIUe, coaepKamieics
B 0oJiee MO3JHEM IPOLECCYATbHOM TOKYMEHTE.

N3MeHeHus, Kacaronmecs BpeMEHU WM MECTa COBEPIIEHUS MPECTYIUICHUS,
JIOITYCKAIOTCSl B TOM Mepe, B KAKOW OHU BBITEKAIOT U3 JI0Ka3aTEIbCTB, COOPAaHHBIX B
X0Jle pa3z0upaTenbCcTBa, NPOBOJUMOIO B TOCYNAapCTBE BbIJAYM, B OTHOLIEHUU
MOBEJICHUS, = OMMCAaHHOTO B OpJEDE HA AapecT, He HU3MEHSIOT Xapakrepa
OPECTYIUICH! IS, ¥ 1{Q, I p#it GO TR (DCHOT ALY SIM 1151 H K<) (0JT 1€ iU B COOTBETCTBUU
CO cTaThAMU 3 ¥ 4 nAMOUHOIO PEIeHHUS]

B croem 8rOnOM/ BOrpoe LchIarduniics, €Vl (o, Cylie/ TRy CIpaIliBaeT,
ABJISIETCSI JIM WM3MEHEHUE OINHUCAHMS MPECTYIUICHUs, Kacarlleecs TOJbKO
paccMaTpuBaeMoOro BHJA HAPKOTMKOB M  HE  H3MEHAIONIEE  IPaBOBOM
KJaccu(UKauu MPECTYIJICHUSI, TaKUM, 4YTOOBI OINPENENUTh 'TPECTYIUICHUE,
OTJIMYHOE" OT TOTO0, 3a KOTOPOE JIUIIO ObUIO BhIIaHO. EBpomeickuii CyJl OTBETHII,
YTO U3MEHEHHE OMUCAHUS MPECTYIUICHHS, Kacarollerocs COOTBETCTBYIOIIETO BHU/IA
HAapKOTHKOB, camMoO IO ce0e He SBISeTCSs TaKuM, 4YTOOBl ONpenessiTh "HHOE
npecTyrieHue", 4eM TO, 32 KOTOpOE€ JHUI0 ObUIO BBIJAHO MO CMBICTY IMyHKTa 2
cTatbu 27 PaMOYHOTrO penieHus

B cBoeM TpeTbeM BOMNpOCE CCHUIAIOIIMIICS CyJ CIpPAIIMBAET, [0 CYIIECTBY,
KaK CJIEAYET TOJIKOBATh UCKIIOUEHUE U3 CIEIUAIbHOTO MPaBUiia, COACPKAIIETOCS
B crtatbe 27(3)(c) PamouHOro pemnieHusi, NpuHUMas BO BHUMAaHHUE MPOLELYPY
corJlacusi, U3JIOKEHHYIO B cTaThe 27(4) paMOo4HOro penieHus. B Hem, B 4acTHOCTH,

3a1aCTCA BOIIPOC O TOM, JOITYCKAIOT JIM 3TH ITOJIOKCHUA Cy,ZIC6H0€ IMpCCIICIOBAHUC



Y BBIHECEHHE MPUrOBOpA JIMILY 32 "MHOE MPECTYIUIEHHE', 4eM TO, 32 KOTOPOE OHO
ObUIO BBIAAHO, TPeOysl corjacusi ToCyAapCTBA-WICHA, WCIONHSIIOUIETO CMEPTHYIO
Ka3Hb, 70 MOJYYEHHs TAaKOTO COIJIaCHs, MOCKOJBKY €ro CBO0OJa HE OrpaHHYECHA.
OH TakXe CrpalIuBaeT, BIUSET JIU TOT (DAKT, YTO COOTBETCTBYIONIEE JIUIIO, KpOME
TOTO, COAEPMUTCSA MOJ CTpake€il Ha OCHOBAHMM JAPYIMX OOBUHEHM, JAIOIIMX
3aKOHHOE€ OCHOBaHHME JJIsi €ro 3ajiepXKaHus, Ha BO3MOXHOCTb CyJeOHOIro
Mpeciie/IOBaHus U BBIHECEHHUSI EMY IIPUTOBOpA 3a 3TO "'APyroe npecryrieHue" .

Cyn oTBeTHI, U4TO €CIIM B pe3ybTaTe pa3OuparenscTBa OyIeT YCTaHOBJICHO,
YTO UMEJO0 MECTO "MHOE MpeCTyIUIeHHe", 4eM TOo, 32 KOTOPOE JUI0 OBbLIO BBIJAHO,
TO 3TO MPECTYIUICHWE HE MOXET OBIThb MNPUBIEYEHO K OTBETCTBEHHOCTH 0e€3
MOJIYYEHHUs]  COTJIacHsi, €CIM TOJbKO HE MPUMEHSIIOTCS  UCKIIOYEHUS,
npeaycmorpenasie B cratbe 27(3)(a) - (f) Pamounoro pemenusi. Mckmrouenue,
npenycMoTpeHHoe B myHKTe 3 C) cratbu 27 PamMoyHOro pemeHus, Kacaercs
CUTYyalluH, KOI/la YroJIOBHOE pa30MpaTenbCTBO HE BIIEYET 32 COOOM MPUMEHEHUs
MEpPBI, OT ALYl «¥0 [IEy. My Yy, ¢EoComy. /113 37¢iT clely(T, 4TO B Ciy4ae
TAKOTO  UCKIIQUEHHUS. JUIO0, MOXKEF.. ObITh MPUBICYEHO K  YTOJOBHOU
OTBETCTBEHHOCTH M _OCV/K1ed0 Bal UECe/ IpecTyr ieEu 2!, 4eM T, 32 KOTOPOE OHO
OBLIO BBIJAHO, YTO BJICUYET 32 COOOW HaKa3aHWUE UM MEPY, CBSI3aHHYIO C JTUIIEHUEM
CcB00OIBI, €3 HEOOXOAMMOCTH OOpaIlleHusT K MPOIIEAYPE COIIACHs, IPH YCIOBUH,
YTO B XOJI€ YrOJIOBHOTO pa3OupaTesbcTBa HE MPUMEHSETCS HHUKaKas Mepa,
orpaHnyuBaromas cBoboxy. OgHAKO €CIM IMOC/e BBIHECEHHS MPUTOBOpa STOMY
JUIly Ha3HA4aeTcs HaKa3aHWe WM Mepa, OrpaHMuYMBaroIias cBOOOIY, TO s
MPUBEJICHUS ATOTO HaKa3aHUs B UCTIOJIHEHUE TpedyeTcs cornacue. Ctatbs 27(3)(c)
PamouHoro  pemieHusi, OJHAKO, HE  HUCKJIOYAET MPUMEHEHUS  MEpHI,
orpaHuYMBaIoONIed CBOOOMY, K JIMIy, KOTOpO€ OBbUIO BBIAAHO 1O TMOJTYYEHUs
corjacusi, €Clii 3TO OTPAaHUYEHHE SIBJISIETCSI HE3aKOHHBIM Ha OCHOBAHUM JAPYTHUX
0OBHHEHUH, PUTYPUPYIOIIUX B EBPOIIEHCKOM OpJepe Ha apecT.

5. IIpunumn "He nBa B ogHoM"

[Tpunuun "He aBa B ogHOM " BBI3BIBAET MHOI'O BONPOCOB B OTHOILICHUU



Cy/IcOHOTO COTPYJHHYECTBA IO yYTOJOBHBIM jeilaM B EBpometickom coroze. S He
coOUparoCh MPUBOIUTH 3/I€Ch PA3BEPHYTHINH 0030p 3TOTO MPHUHIIUIA, KaK 3TO OBLIO
CHENIaHO B JPYTMX MECTax, S MPOAHAIM3UPYIO 3/IECh TOJBKO OJIUH CIIy4ai,
MMEIOIINI 3HAaYEHUE JJIs1 EBPOIECICKOro Opepa Ha apecT, KOTOPbIA YCTaHABJIMBAET

n

CBs3b Mexnay npuHuunom "He nBa B omHoMm ", coxepxkammmcs B PamouHOM
pelIeHNN, W TEeM K€ TMPUHIUIOM, NpeaycMoTpeHHbiIM B KoHBeHiun 00
ocymectieHuu lllenrenckux cornamennii (nanee KOILLC).

n

[Tpunuun "He nBa B ogHOM " SBISIETCSI OCHOBaHUEM ISl 00S13aTEIBHOTO
OTKa3a B BbIJIaue €BPONEHCKOro opjepa Ha apecT. B cooTBercTBUM cO cTaThelt 3(2)
PamouHoro pemienus cyaeOHbI oOpraH TOCyJapCTBa-wieHa, WCIOIHSIONIETO
IpUroBOp (nanee "UCTIOMHSIONUN CyaeOHbIN opraH"), OTKa3bIBa€T B UCTIOJHEHUU
EBPOIEUCKOro OpJepa Ha apecT, €clM WCHOJHSIMUNA CcyAeOHbI opraH
UH(OPMHUPOBAH O TOM, YTO 3aPALIMBAEMOE JIMIO ObLJI0O OKOHYATEIBHO OCYKICHO
roCyapCTBOM-UJICHOM B OTHOILIEHWHU TEX KE JECSHUM, IIPU YCIOBHUH, UYTO B CIydac
BBIHECEHUH JI[\MT 030  aglil ¥.I'CBUP. OLLT DTOLIT ¥4 3 1HaC] 05l EpeMsl OTObIBaeTCS
Wi OOJIEIIe HE _MOXET_.ObITh HIDUBEISCH B HCIIONHCHHE B COOTBETCTBUU C
3aKOHOAAT(IIBCTBQM MOCy FACT 3a;VUac il ARa,, Bb HEC el Q. I pLILBOP.

B nene, Bo30yxxaenHom B EBponeiickom Cyne oTHOcuTenbHO npuHiuna He
JIBA B OJJHOM B paMKax €BpPOIIEMCKOro OpAepa Ha apecT, CyJ, HaIlpaBUBIIHMI
’ajao0y Ha apecT, NBITACTCS YCTAHOBUTH, MO CYTH, SBJISIETCA JIM TIOHSATHE
«OJIMHAKOBBIX JICHCTBUI» B cTaThe 3 (2) ABJISIETCS aBTOHOMHOM KOHIIETIINEHN ITpaBa
EBpomneiickoro Coro3a, Ui €CIu 3Ta KOHIIETIIHS JOHKHA ObITh TPOaHATU3UPOBaHA
TOJIBKO B CBETE€ 3aKOHA TOCYJapCTBa-uj€Ha, BBIJABIIETO CepTU(DUKAT, WIH
3aKOHOJIATENBCTBA TOCYIAPCTBA-YJIEHA, HUCTIOJTHSAIOIIETO

Ecnu Obl moHsTHE «OAMHAKOBBIX JeHCTBHUI» B crathe 3 (2) Pamounoro
pEILICHUsI CYUTAIOCh ABTOHOMHOM KOHIenuuen npasa EBponerickoro Coro3a, cy/,
HANpaBUBIIUK Kano0y, B CBOEM BTOPOM BOIIPOCE 3aJaeT BOIMPOC: BOIMPEKU
HEMEIKOMY W MUTaJbsSHCKOMY 3aKOHOJATEIbCTBY B HMHTEPIPETALUH BEPXOBHBIX
CYJIOB ATHX TOCYAapCTB-YJICHOB, 3TO MOJOXKeHNe PaMOYHOTO pemnienus moTpedyer

- A B036Y)KIIGHI/IH YI'OJIOBHOI'O [J€JIa IIPOTHB JIMIIAa Ha OCHOBAHHUU Ooiee



[IMPOKOTO OOBHUHUTENBHOIO 3aKIIOYEHHs, Ye€M TO, B OTHOIIEHUH KOTOPOIO
OKOHYATEIbHOE PEIICHHE YK€ BBIHECEHO B OTHOLICHHM OTACIBHOTO NESHUS -
ClieoBaTeNld HE 3HalW, KOrJga OOBHHEHMS, NPHUBEANINE K BBIHECEHUIO
OKOHYATEJIbHOTO IPUroBOpa, OBLIM BIIEPBBIE NPEAbBSBICHBI, O CYIIECTBOBAHUU
APYTUX WHAUBUIYAIbHBIX IPECTYIUIEHUH M MPECTYIUICHUs, CBSI3aHHOTO C
y4acTHEM B MPECTyNHOW OpraHM3alMM, 4YTO, B YAaCTHOCTH, OBbUIO HE TaK B
OTHOILIEHUH CJIEJCTBEHHBIX OpraHoB Mranmmu.

EBponeiickuii Cy1 OTBETHII, YTO MPUHLUI B3aUMHOTO TPU3HAHHUS, JICHKAIIHMA
B OCHOBe PaMoOuHOro pemieHusi, 03Ha4aeT, 4YTO B COOTBETCTBUU cO cTaThed 1 (2)
PamouHoOro pemenusi rocyaapcTBa-y4aCTHUKM B MPUHIUIIE 00A3aHbl JE€HCTBOBATH
Ha OCHOBAHWHU EBPOIIEHCKOTO ophepa Ha apecT. ['ocymapcTBa-y4yaCTHHKH MOTYT
OTKa3aTb B HCIIOJHEHUU TAaKOrO0 OpAEPA TOJIBKO B CIydasx NPUHYIUTEIBHOTO
HEHCIIOJIHEHHUSI, U3JI0)KEHHOTO B CTarbe 3 PaMOYHOro pemeHus, wiv B Claydasx,
IIEPEYNCIEHHBIX B CTAThe 4 3TOr0 PEILICHHUS.

B srom oflouervin, KbHIST IS <ONAHAK03b ¥ I eUCTEuL » B cTathe 3 (2)
PamouHoro. penierus .He .MOXeT..ObITh. OCTaBICHA HA YCMOTPEHHE CYAeOHBIX
OpraHOB KAXKAUIQL IeCY AARCTEA-YYAa¢iHY Ka | HA | CCFOBIHM (W) HAIMOHAIBHOTO
3aKOHOJATeNbCTBA. M3 HE0oOXOIMMOCTHM €IMHOOOpPa3HOro NPUMEHEHMs IpaBa
EBponeiickoro Coro3a ciaeayer, 4To, MOCKOJIBKY 3TO MOJIOXKEHUE HE CChUIAETCS Ha
IPpaBO TOCYJapCTB-yYaCTHUKOB B OTHOLIEHWHM 3TOW KOHUEILHH, TIOCIEIHEES
JOJDKHO IIOJIYYUTh AaBTOHOMHOE M €AMHOOOpPa3HOE TOJIKOBAaHHME BO BCEM
EBponetickom Coro3ze.

CrnemoBarenbHO, 3TO aBTOHOMHAas KoHUenuus npasa EBponerickoro Corosa,
KOTOpasi KaKk TakoBasi MOXXET OBbITh MPEIMETOM CCBUIKH JJIsi MPEABAPUTEIHHOIO
pelieHuss Jr00ro cyjaa, B KOTOpbIM ObUT MOJAaH COOTBETCTBYIOLIMI HCK, B
COOTBETCTBHUM C YCIOBUSAMHM, H310keHHbIMU B Pasznene VII IIporokoma Ne 36. k
JloroBopy o d¢ynknuonupoBanun  EBpormeiickoro Coro3a 10 TEepexoaHBIM
noyiokeHusIM. KoHLenus: «0AMHAKOBBIX ACHCTBHI TAKKE BCTPEUYAETCA B CTaThe
54 KOHIIC. B »ToM KOHTEKCTE€ KOHIEMNIMs Oblla HHTEPIPETHpPOBaHA Kak

OTHOCAIIAACA TOJIBKO K XapaKTCpy HeﬁCTBI/Iﬁ, OXBaThbIBaromiasa pAa KOHKPCTHBIX



0OCTOSITENTLCTB, KOTOPbIE HEPAa3pbIBHO CBSI3aHbl MEXIY COOOM, HE3aBUCHUMO OT
OPUCBOCHHOW MM TMPaBOBOM KIacCU(PUKALUKU WIM 3alUIIAEMOr0 IMPaBOBOTO
UHTEpEca.

Beuny o6mieit nienu crateu 54 KOILIC u crateu 3 (2) PamouHoro pemnienus,
KOTOpas 3aKIlYaeTcss B OOECHEYeHUMH TOro, 4YTOObl JIMIIO HE MOJBEPrajoch
CylleOHOMY NpEeCceOBaHUI0 WU Cyay Oojee OJHOro pas3a 3a OJAHM M TE K€
NEUCTBUA, CleIyeT MpU3HaTh, YTO HMHTEPHpPETALMs 3TONM KOHIENIUHU, JTaHHAs B
koHTekcre KOLIC , B paBHO#l cTeneHH AeMcTBUTENbHA Uil Lened PamouHoro
penieHus (KypcuB 100aBJICH)

Koraa o cBeaeHWs MCHOJHUTEIBHOTO CyJ€OHOTO OpraHa JOBOAMUTCS [0
CBEICHUSI UCIIOJHUTENILHOTO Cy1I€0HOr0 OpraHa, 4To «Te e JEHCTBUs», UTO U Te,
KOTOpBIE YIIOMSHYTBl B €BpPOIICHCKOM OpAEpEe Ha apecT, KOTOPBIA SBISAETCS
IpeIMETOM pa3OHupaTenbCTBA 10 TOTO, KAK OH CTall MPEAMETOM OKOHYATEIbHOTO
peuieHus B JpyroM rocyaapcrBe-y4acTHUKE, 3TOT OpPraH JO0JKEH, B COOTBETCTBHH
co crarbel | (2] PaMOHAE 00, pCLIeHl s, (TKA33TH 3 IEIHIH S HAY 3TOro Oopjaepa Ha
apecT MPU.YCIQBUM, YTO R, CIVUAE, BHIHACEHHS MPHUTOBOpA MPUTOBOP ObUT OTOBIT
WIM B HAC! Osiiil=@/RDEM 107 Ob!BaLTC: ‘i (0.1b 1€/ H > MO'KET DBITh MPUBEICH B
UCIIOJIHEHHE 3aKOH T'OCY/1apCTBa-y4aCTHUKA BEIHECEHUSI TPUTOBOPA.

[IpyHuMass BO BHUMaHHE BCE BBIIICU3JIOKEHHbIE COOOpaKEHHUs, OTBET,
KOTOPBIN JOMKEH ObUT J1aH 0OpallaroleMycst Cy1y, 3aKJII04aeTcss B TOM, 4TO JJIs
Hesiel BblJaYd M HCIIOJIHEHHUS €BPOIEHCKOro opjliepa Ha apecT KOHUENUUs

" B cratbe 3 (2) OcnHoB Pemenue mpexacrasisier coOoi

OJVHAKOBBIX JIEUCTBUH
ABTOHOMHYIO  KOHUemiuio  mnpaBa  EBponelickoro  Corosa. B takux
00CTOSITEIHCTBAX, KaK TE€, O KOTOPBIX HJET peYb B XO0JIE OCHOBHOTO
pa30OupaTenbCcTBa, KOrla B OTBET Ha 3alpoc O MPEIOCTaBICHUU MHPOpPMALUU TIO
cMbICily cTatbu 15(2) 3TOro pamMOYHOro pemieHus, MPUHATOTO HCIOIHSIIOIUM
CyZIeOHBIM OPTraHOM, U3JIAIOIINKA Cy/IeOHBIN OpraH MPUMEHSET CBOE€ HAIMOHAIBHOE
3aKOHOJATEIBCTBO U COOJIIOJaeT TpeOOBaHUs, BBHITEKAIOIINE M3 KOHIICHIUU "TeX

*Ke JIecTBUiA", 3aKperieHHO! B cTaThe 3(2) PamouHOro pemieHus., mpsmMo 3asiBUB,

YTO PaHCC BBLIHCCCHHOC B COOTBCTCTBUHU C €TI0 HpaBOBOﬁ CHUCTEMOU PCUICHUC HEC



SABJISIETCA OKOHYATEIbHBIM DPEIICHUEM, OXBATBIBAIOIIUM [EHUCTBUSA, YKa3aHHBIC B
BBIJAHHOM KM OpJEpe Ha apecT, U MO3TOMY HE MCKIIYAET YTOJOBHOIO
IPOU3BOJCTBA, YKAa3aHHOI'O B 3TOM OpAEpPE Ha apecT, UCIOJHSIOIMUNA CyAeOHBIN
OpraH HE MMEET OCHOBAHMI NPUMEHATH B CBA3U C TAKMM PEILICHUEM OCHOBAaHHE
JUIsL  00513aTE€IbHOTO HEMCHOJHEHHUS, MPEeAyCMOTPEHHOE NIYHKTOM 2 CTaTbu 3
Pamounoro peumenus cyna.

6. BeIiBOIBI

JlonosHUTENbHBIE pa3bsiCHEHUs] ObLIM JaHbl EBpomeiickum cynoMm mnpu
aHaJIM3e MPEIEICHTHOTO MpaBa B 00JIaCTH €BPOICHCKOT0 OpJiepa Ha apecT B CBETE
IPUHIIMIIOB €BPOIEUCKoro (yrojaoBHoro) npasa. OgHO W3 BaXXHEUIIHUX pelIeHUN
EBporeiickoro cyna kacaiaoch eIuHOOOpa3HOTO ToJdkoBaHMs npuHimna "He nBa B
onnoM " B obmactu CISA u eBpormeiickoro opjiepa Ha apect, mpuBens B 00JacTh
MOCJIETHErO BCE MPELIEIEHTHOE MPAaBO, UMEIOUIEE OTHOIIEHHE K nepBoMy. OIHAKO
HE0OX0MMMa, MamgHEeHas TapPMOHK3AINS ;B 00JIACTH YTOJOBHBIX MPECTYIUICHUH,
NPUBOASAILAS o/ OB e ol eBpol cncrosoprefdiia. Apasr, ¢ TeM YTOObI
MOJIHOCThIG OO BETETBOBAT, IDWMEUDAN 2aKOHHOCTH [JABEHCTBA U HEJIOMYIIICHUE
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