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Abstract

While education is an American constitutional value, the opportunity to
pursue an£dGugan - panifu arlyte pUtsue @ quilicy) edivcat'Ot —|is meaningless
unless the studént is aol€ to pursue his/h€r educational rights in dn environment
that 1s both=-gafegand-secure=If students, are-subjected tossgxual and racial
harassment; té-ghaysicaiviplence, t&"buliying hnd intiihidation, o a culture of
illegal drugs, and/or other dangers, thenicdrning cannot take place. Outstanding
instructors, state of the art equipment, newly issued textbooks, small classes, and
large financial expenditures are irrelevant to the child who is terror stricken by
attending school. Thus, if the American constitutional value of education is to have
any substantive meaning, the government must insure that there is a safe and
secure learning environment.

This article focuses on the role of the American courts in enforcing
educational safety and security. That is, this Essay explores the role of the judiciary
in insuring that all children have a safe and secure environment in which to learn.
Its central thesis is that the American courts — particularly the Supreme Court of
the United States — have a mixed record in this regard.

Introduction

In America education is a constitutional value. Although education is not a
fundamental right under the United States Constitution, every State Constitution
has a provision mandating, at a minimum, that the State provide a system of free
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public schools. Moreover, the Supreme Court of the United States has recognized
that "education i1s perhaps the most important function of state and local
governments" because “it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education.” Indeed, the Court
has stressed "the importance of education in maintaining our basic institutions . . .”

Though education is an American constitutional value, the opportunity to
pursue an education — particularly quality education — is meaningless unless the
student is able to pursue his/her educational rights in an environment that is both
safe and secure. If students are subjected to sexual and racial harassment, to
physical violence, to bullying and intimidation, to a culture of illegal drugs, and/or
other dangers, then learning cannot take place. Outstanding instructors, state of the
art equipment, newly issued textbooks, small classes, and large financial
expenditures are irrelevant to the child who is terror-stricken by attending school.
Thus, if the American constitutional value of education is to have any substantive
meaning, the government must insure that there is a safe and secure learning
environment.

This article focuses on the role of the American courts in enforcing
educational safety and security. It explores the role of the judiciary in insuring that
all childrezrtiave, & saerandrs cure~< nviron nent prywhich to flearn. Its central thesis
1s that the American* coat''s = partictlarty’ the"Supreme €ourt ortne United States —
have a mixed record, in-this.regard.-On the one hand, our, highest court has done an
outstanding’ jehlofAerad \inz sexudl harissrent! freim the schobls. In the sexual
harassment context, American law empihasises the rights of the victim and
demands that the school restore a safe and secure educational environment. On the
other hand, the Justices have made it difficult for school officials to remove
students who are disruptive or engage in violence. In the disruptive and violent
behaviour context, the American Constitution emphasises the rights of the accused
student, rather than the victims of the behaviour.

In undertaking this examination, this Essay seeks only to illuminate and
inform, it does not seek to prescribe a solution for the Republic of South Africa or
any other nation. Just as the United States must look to its own unique
constitutional heritage and political culture in order to fashion solutions to its
problems, the Republic of South Africa must draw on the South African
experience. Nevertheless, the experiences of America can provide a catalyst for
uniquely South African responses. Moreover, the experiences of South Africa —
that will be the dominant theme of this article — can inform and influence
American responses.

The remainder of this article is divided into two parts. The first part
discusses areas in which the American Supreme Court has been effective in
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enforcing educational safety and security — the contexts of sexual harassment. The
second part discusses the Court's ineffectiveness in enforcing educational safety
and security — the contexts of disruptive and often violent students.

Sexual harassment

The United States Constitution does not explicitly prohibit sexual
harassment in the education context or any other area. Nor does the United States
have a national statute explicitly prohibiting sexual harassment in education.
However, Title IX of the Education Amendments of 1972, which prohibits gender
discrimination by any educational institution, public or private, that receives
federal funds, has been interpreted as prohibiting sexual harassment. In Gebser v.
Lago Vista Independent School District, 11 the Supreme Court applied Title IX to
sexual harassment of a student by an instructor. A year later, in Davis v. Monroe
County Board of Education, the Court extended that ruliong to sexual harassment
of one student by another student.

The facts of both cases are tragic and demonstrate how sexual harassment
can undermine or even destroy the ability of a child to learn. In Gebser a student in
her eighth year of school (approximately thirteen years of age) joined a book
discussion group led by Frank Waldrep, a teacher at the Lago Vista High School in
Texas. M1, Waldrip 1nad: (suzgeitiye cornren:s duripgithe dischission groups and
continued to do so when he had Ms. Gebser in class during her ninth year of
school. In thie £pring (off lien winth Yedr-of, secheal -Ms. Gebser and Mr. Waldrop
began to Fave SefmaiintercourséThisizClatiprshiy contihued until the second
semester of her tenth year of school when a police officer discovered them having
sexual intercourse in a car. The police arrested Mr. Waldrop, the School District
terminated his employment, and the State of Texas revoked his teaching license. A
few months later, Ms. Gebser, through her parent, sued the school district for a

violation of Title IX.

In Davis, a fifth-year female student (approximately age ten) had been
subjected to a prolonged pattern of sexual harassment by a male classmate. The
female student reported each incident of harassment to her mother and her teacher.
The mother also contacted one of her daughter's teachers, who allegedly assured
her that the school's Principal had been informed of the incidents. Later, even
though she contacted another teacher after additional harassment had occurred in
another class, the harassment allegedly continued. The mother claimed that
eventually she spoke to the Principal, who asked her why her daughter “was the
only one complaining” and reportedly said with respect to the male student, “I
guess I'll have to threaten him a little bit harder.” Furthermore, several other girls
in the class, who claimed that the male student had behaved in an inappropriate
manner towards them, said that when they, along with the original student, sought
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to speak to the Principal about their concerns, a teacher denied their request with
the statement, “If [the Principal] wants you, he'll call you.” The original student's
mother then filed suit on behalf of her daughter against the local school board and
certain of its officials, seeking damages under Title IX. The mother claimed that
after three months of harassment and notwithstanding these reports, no disciplinary
action was taken against the male student. She stated that her daughter was not
even permitted to change her seat even though she was seated next to the alleged
harasser. She also asserted that at the time the incidents occurred the local school
board had not instructed its personnel on how to respond to peer sexual harassment
and had not established a policy on the issue.

Both cases were decided in favour of the students and utilised the same legal
standard. In order to recover damages for a violation of Title IX, a student must
prove intentional discrimination. In the context of faculty-student sexual
harassment, intentional discrimination by the school is demonstrated by showing
that (1) an “appropriate person” actually knew of the conduct; and (2) the response
of the school was deliberately indifferent. With respect to the first element —
knowledge by an appropriate person — this means a school official “who at a
minimum has authority to address the alleged discrimination and to institute
corrective measurps” on _the gschool's behalf. In other words, “appropriate persons”
are those(whb leve ithel authorily to ‘add-¢ss/ the thgstoncuct by terminating or
otherwise disciplining the offending party. As to the second element — deliberate
indifference’— /1S ratang thai|a ‘scagoloifieielykaews of gthe conduct and, as a
matter of official gelidyy aecs notlimg, ECuscquently, tat scaosleffectively causes
a continuing violation. In other words, liability is imposed when the school knows
of the harassment and affirmatively chooses to do nothing.

When the person engaging in sexual harassment is a student, rather than an
instructor, additional requirements are imposed. In Davis, the Court stressed that
the language of Title IX, coupled with the requirement that the recipient have
notice of the proscriptions under the statute, requires that recipients subjected to
liability have substantial control over the harasser and the environment in which
the harassment occurs. “Only then can the recipient be said to 'expose' its students
to harassment or cause them to undergo it 'under' the recipient's programs.”

In reaching this conclusion, the Court relied in part on the requirement in
Title IX that harassment occur under the operations of a funding recipient. The
Court qualified the requirement involving control with respect to entities in higher
education, commenting, “[a] university might not, for example, be expected to
exercise the same degree of control over its students that a grade school would
enjoy [citation omitted], and it would be entirely reasonable for a school to refrain
from a form of disciplinary action that would expose it to constitutional or
statutory claims.



Furthermore, the Court imposed two additional conditions upon its test for
peer sexual harassment that were not addressed in Gebser. One provides a defence
if the recipient can show that its response to harassment was not “clearly
unreasonable.” The Court distinguished this from a “mere 'reasonableness'
standard,” stating that in an appropriate case, “there is no reason why courts, on a
motion to dismiss, for summary judgment, or for a directed verdict, could not
identify a response as 'not clearly unreasonable' as a matter of law”. The other
condition, which is based on the attachment of Title IX to “actions that occur under
any program or activity,” requires that damages be “available only where
behaviour 1s so severe, pervasive, and objectively offensive that it denies its
victims the equal access to education that Title IX is designed to protect.” Finally,
the Court sought to avoid an overly expansive application of its holding to
common behaviour, particularly among children, involving such things as “simple
acts of teasing and name calling.” The Court also stressed that it did not
contemplate or hold that a mere decline in grades is sufficient to survive a motion
to dismiss. The Court attempted to provide some general guidance as to when
gender-oriented conduct rises to the level of actionable sexual harassment by
stating that it “depends on a constellation of surrounding -circumstances,
expectations, and relationships, including, but not limited to, the ages of the
harasser ajic thew etitn/andriiie nyit opiOf indivifitdiy iMivolvied”.

The Gebser-Davis standard is" effective at deterring sexual harassment
because it tocuses onlthe/rights of the studentyvictim,rithesthan on the rights of
the alleged harafsers~“Aithoughfthcrofare othesconstitutieilal and statutory
mechanisms to protect the rights of the harasser, the focus of Title IX is restoring a
safe and secure educational environment. Indeed, the only way for a school to
avoid liability is to do something in response to the allegations of harassment.
Removing disruptive students The United States Constitution does not explicitly
protect students from disruptive or violent behaviour by other students. Nor does
the United States have a national statute explicitly guaranteeing students the right
to be free from disruptive or violent behaviour. However, the Due Process Clause
of the Fourteenth Amendment to the Constitution has been interpreted as providing
certain protections to students who are accused of disruptive behaviour. Although
these protections are far less than those given to criminal defendants in America,
they are nevertheless extensive. “At the very least, when students are subject to the
imposition of significant disciplinary penalties, they are entitled to notice and an
opportunity to respond to a fair and impartial third party decision-maker”.

This requirement to give accused students “procedural due process” flows
from the Supreme Court's decision in Goss v. Lopez. Goss involved a group of
students who were suspended for ten days for allegedly disrupting the educational
environment. The Supreme Court held that the students had a constitutionally
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protected “property interest” in continuing their public education. Thus, before
they could be deprived of this interest for even ten days, it was necessary to give
the students some sort of hearing. Following Goss, the lower courts extended the
reasoning of Goss to transfers for disciplinary reasons and suspensions that were as
short as three days. In the thirty years since, some of the courts, while still
emphasising that accused students have fewer rights than criminal defendants, have
recognised that students have a right to an attorney (advocate), to cross-examine
witnesses, and to have a hearing before an impartial decision-maker who is not
employed by or affiliated with the school.

The core holding and practical result of Goss and its progeny — a
constitutionally protected property interest in education — makes it extraordinarily
difficult to remove a disruptive or violent student. Even minimal suspensions
require hearings before impartial decision-makers.

While the American courts generally side with the schools in any litigation
over student suspensions or expulsions, the students do prevail on occasion —
particularly if the schools fail to follow procedures mandated by the law.
Consequently, American administrators who are concerned about the cost of
litigation — both financial and otherwise — appear to be more reluctant to take
decisive agiiom\V orcover, i mamy, [t nrostrimstanes, g disruptive students
are allowed” o rCturn to-theregular”ciassrootaiter a siiort period. Furthermore, if
the disruptive student. has.a disability .faderal law wall often restrict the school
district's digciztlinary opt (ns

In sharp contrast, while the student accused of disruption or violence is
receiving extensive due process protections and, if found guilty, only minimal
punishment, little or nothing is done for the victims of the disruption. Their
educational environment has been compromised, but they have received little or
nothing to compensate for the harm. Indeed, in many instances, the students who
harmed them will be returning to the classroom in a short period. In short, the
constitutional standard, while beneficial to the accused student, is largely
ineffective at preventing or remedying the disruptions.

The constitutional standard is ineffective because it focuses on the rights of
the accused student, rather than on the rights of the students who have suffered
because of the disruption. Although it is conceivable that the victims could have
some sort of tort law remedy, the focus of the Constitution is insuring fairness to
the accused student. The rights of the victims are largely, if not totally, ignored.



Conclusion

The American experience of judicial enforcement of educational safety and
security is decidedly mixed. On the one hand, in some contexts — notably sexual
harassment — the United States' judiciary has been effective. In the sexual
harassment context, the law — Title IX — focuses on the victim of the harassment. If
the school wishes to avoid liability, the school must take effective actions to
investigate and stop the harassment. The rights of the accused harasser, while
legally and constitutionally protected, are secondary to stopping the harassment.
On the other hand, in other contexts — such as the removal of disruptive or violent
students — the courts have been far less effective. In the disruptive or violent
student context, the Constitution requires that the accused student receive adequate
procedural protection. The fact that other students have suffered from the
disruptive behaviour or the violence is largely unaddressed.

PE®EPATUBHBIN ITEPEBO/] TEKCTA

(1Mo K-TI09€BBHIM CJI0OBAM)

Kmiwo@eBtier ciopas elucation _fobpazosanie), students (cmyoenmul,
yuawuecs)| criiddnebenak), iteather \Gluuneans,  Celidaticnel rights (npaso Ha
obpaszosanue), constitutional value (koncmumyyuornnoe 3navenue), safe and secure
learning environment (bezonacHocms 00pPA308aMENLHOCO NPOCMPAHCMNEA),
educational safety and security (6e3onachocms 00pazo08amenbHO20 Npoyecca),
sexual harassment (cexcyanvHoe 0oM02amenbCmeo), discrimination
(Ouckpumunayus), violation (nacunue), disruptive behavior (acpeccuenoe
(OecmpyxmusHoe) nogeoenue.

IlepeBeneno 3056 neyaTHbIX 3HAKOB OPUTMHAJIBLHOIO0 TEKCTA

OBECIIEYEHHUE BE30ITACHOCTU OBPA30OBAHUS B
CYJEBHOM NOPSJIKE: AMEPUKAHCKHAM OIBIT

ABTOp: YHniabaMm Tpo (I'enepanabHblii commcurop MuHHCTEpCTBA
OCTHLINH IITAaTa BUpkuHus)

AHHOTALIUA

Tak xak oOpa3oBaHne B AMEpPUKE SBISETCS IEHHOCTHI0O KOHCTUTYITMOHHOTO
3Ha4YE€HUs, BOBMOXKHOCTh TMOJYUYeHUs] 00pa30BaHMs, OCOOCHHO KAa4YECTBEHHOTO, HE
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UMEET CMBbICIa, €eCIW YydYalluics He MOXKET pealn30BaTh CBOE IIPaBO Ha
oOpazoBaHue B 0Oe30macHOM oOpa3oBaTebHOM MpocTpaHcTBe. Ecnm yyammecs
MOJABEPTalOTCS CEKCyalbHBIM JIOMOTaTEIbCTBAM M PACOBBIM  OCKOPOJICHUSIM,
(GU3UYCCKOMY HACHJIMIO M 3allyTMBAaHHUIO, €CIM HMX CKIOHSIOT K YHOTPEOJICHHIO
3aMpenieHHbIX TPEernapaToB W JAPYTHM OIACHBIM BeEIlaM, HUKAKOTO OOYy4YeHUS
poCTO HEe MOXeT ObITb. Hu BmImaroruecs mnpenogaBaTeiid, HA COBPEMEHHOE
OCHAIIICHWE WIKOJIbI, HU Oonblmme (QUHAHCOBBIC BIOXKECHHS HE OyAyT HMETh
HUKAKOT'0 3HAYCHUSI, €CJIU peOCHOK OXBayeH CTPAaXOM Mepe/1 MOCEIICHUEM IITKOJIBI.
Takum 00pa3om, eciau aMepHKaHCKOoe 00pa30BaHHE, MMEIOIIEe KOHCTUTYIIMOHHOE
3Ha4YCHUE, JOJDKHO MMEThb MECTO OBbITh, MPABUTEILCTBO OO0A3aHO OOECIEUYUTH
0€301acHOCTh 00Pa30BaTEILHOTO IPOCTPAHCTRA.

BBenenue

Drta cTaThsd TOCBSIIEHA POJIM aMEPUKAHCKHX CYyJOB B OOCCIICUCHUU
OezonacHoCcTH OOpa3zoBaHMs. B crarthbe M3ydaercss pojib CyJIeOHBIX OPraHOB B
obecrieueHnr OE30MaCHOCTH JIETSM TOUM CPEJbl, B KOTOPOW UM MPEJCTOUT YUUTHCS.

CekcyajbHO€E 10MOraTeJIbCTBO

B Jlauce (3amamnas Bupmxunus) ydaiasicsi msToro kiacca (B Bo3pacte
0KOJIO 107 2Py \IDABPTAIACH JUIH [QIIBTO MY~ CORCTAIBHOMY IQMOTaTEIbCTBY CO
CTOPOHBI GEICWIACOHN&E: FeHUEE CODTI M C0DTOM yUNTE O U CBOEH MaTepH.
Martp Takxe, BRIILLIA HA CRSA3b, C_QIHUM, U3 YUYUTEIEH, CBOEU JI0YEPHU, KOTOPBIU
SKOOBI 3aBLPHI . eef YT (MY pecTor 1Ko/ IiI| ObLI -EnCHDOPMEpOBaH O JTaHHBIX
VHIIUJCHTAX.

[TozmHee, HECMOTps Ha TO, YTO MaTh JEBOYKH IIOTOBOPWJIA C JAPYTHM
YYHTEJIEM TTOCJIE TOTO, KaK B €r0 KJIacCe TAKXKE BBISBUIIUCH CIydYau CEKCYadbHBIX
JIOMOTaTeNbCTB, JOMOTaTeIbCTBA BCE PABHO MPOAOJDKAIMCh. Math yTBepiKiana,
YTO B KOHIIE KOHIIOB OHa CBSi3aJach C AUPEKTOPOM WIKOJbI, KOTOPBIA 3a1all €1
BOIIPOC OTHOCHUTENIBHO TOTO, MOYEMY €€ J104b «OKa3ajach €IUHCTBEHHOM, KTO
noxxanmoBaics». Kak cooOmaercs, MaTh CKa3ajia B OTHOIIEHUW YYEHUKA C
arpecCHUBHBIM TOBEACHUEM: «Jlymaro, MHE TIpUACTCS caMOi MM 3aHAThCS». Kpome
TOTO, HECKOJIbKO JIPYTHX JEBOYEK B KJIAcCE, YTBEP)KAABIIHUX, YTO OJHOKIACCHHUK
BeJ ce0s1 C HUMH HEmoA00aronmM o0pa3oM, 0OBSICHIIIN, YTO, KOT/Ia OHU BMECTE C
NIEPBOM JIGBOYKOH BBIPA3WIM JKEJIAHUE IIOTOBOPHTH C JTUPEKTOPOM O CBOMX
npobiemMax, yduTedb MpeaocTeper ux oT 3Toro, 3asBuB: «Ecmu [mupexrTop]
3ax04YeT, OH Bac BBI3OBET». llocime dero mMaTh MEpBOW JEBOYKH IMOAaNIa WCK OT
UMEHU CBOEW JlI0Yepu TMPOTHB MECTHOTO IIKOJIBHOTO COBETa W psfa €ro
JTOJDKHOCTHBIX ~JIMI[ C TpeOOBaHMEM BO3MEIICHHWS MOPAJIBHOTO Bpeda B
COOTBETCTBMHM C 4acThiO [X rocyapCTBEHHOIO 3aKOHA.



B Coenunennbix IllTarax HeT 3akoHA, TPUHATOTO HAa HAUUOHAIBHOM
YPOBHE, KOTOPBIM ObI MPSIMO TapaHTUPOBA] YYalllUMCS MPaBO HE CTAHOBUTHLCS
KEPTBAMU YhETO-JIMO0 arpeCcCUBHOTO MoBeaeHusA. OHAKO MyHKT YeThIPHAAIATON
nonpaBkn K KoHctutymuun «O nOpaBOBOM MpoLEAype» TOJKYETCS  Kak
00eCTIeUMBAOIIMN  OMpEJCACHHYI0  3alllUuTy  ydYalluMcs, OOBHHSEMBIM B
JNECTPYKTUBHOM IOBEJAECHUH.

B T0 Bpems kak yuwaniuiics, OOBHHSIEMBIH B IOJOOHOM ITOBEJICHUH WU B
HACWJIMH, MOJIb3YyEeTCsl OOLIMPHON MPAaBOBOM 3aIMTON U, B Clly4ae MPU3HAHUS €ro
BUHBI, OTACJIBIBACTCS JIMIIb MUHUMAJIBHBIM HAKa3aHWEM, JUIs JKEPTB HACWIHS HE
NENAeTCs IMOYTH HUYETO.

3aKkJI04YeHue

AMEpUKAHCKUH  ONBIT ~ OOecredeHWs  OC30IMacHOCTH M 3allUThI
00pa30BaTeIBLHOTO MPOCTPAHCTBA HE SBIAETCS OJHO3HAYHBIM. C OJHON CTOPOHBI,
B HEKOTOPBIX CIy4asX - OCOOCHHO B CIly4ae€ CEKCYaJbHBIX JOMOTaTEIbCTB,
cynebnas cucrena CHIA jokasgpipana ,cBOIO 3(PdekTuBHOCTh. B KOHTEKCTE
CEKCYyaITbE bIK (IAN Ara Tess>(TE 8= 1oy mApETECHA DN, 2a%gie | vacru [X, BHUMaHHe
yAeNseTcs JKepTBaM JOMOTATeNbCTB. 'ECIM aIMUHUCTpAIUs KOl HE KEIaeT
OBITH TIPUBITCUsIHOD) K QTS 3eARD0T I, O, HeaOXaIMNO TRUHATH (D PEKTUBHbBIC
MEpBl I PACCISIOR2HAS TAKKX. Mpecay ek i, 111 X upecedenus. [lpasa
NPEeCTyMHUKA, XOTS W 3allWIIeHBl 3akoHOM W KoHcTuTynmew, sBISIOTCA
BTOPUYHBIMU OTHOCUTEHHO MPECEUCHHS CEKCYaAIbHBIX IoMoraTeiabcTB. C apyrou
CTOPOHBI, B CIIy4asX OTCTPAHCHHsI OT 3aHATHUH YYalIUXcs C arpecCUBHBIM
noBegeHueM 3P (HEKTUBHOCTH CY/IEOHBIX OpPraHOB OblIa rOpa3a0 MEHbIIIEH.



ABSTRACT

This article is devoted to the analysis of the problem of providing a safe
educational space for students in high and higher schools in America in a judicial
manner.

This article was written by William Tro, State Solicitor General of the
Commonwealth (State) of Virginia).

The author believes that the main goal of the research is to identify the ways
in which the American judicial authorities suppress the actions of students or
teachers aimed at violence, discrimination or sexual harassment against other
students.

In the abstract, the author describes a summary of the work.

The introduction presents a statemeént of thé problem of ensuring the
educational space safety of students in American educational institutions, and also
indicates therole of the judiciary that ensures this safety.

In the main part of the work (Sexual harassment), the author analyzes cases
of sexual harassment, intimidation, inducement to take illegal drugs,
discrimination, violence and disruptive behavior on the part of both students and
teachers of American educational institutions, and also considers in detail the
methods, with the help of which the judicial authorities prosecute the perpetrators
of these offenses. The author also dwells in detail on the analysis of the articles of
state law, which are guided by the judicial authorities in ensuring a safe
educational space.

In his research, the author uses such methods as the comparative method
(compares the facts), the statistical method, the descriptive method.

In the conclusion of the article, he summarizes the results of the study,
formulates the conclusion that a number of articles of state law regarding the
prosecution of persons guilty of violent and disruptive behavior towards students
in American educational institutions are very ambiguous in their content, which
creates certain obstacles for the judicial authorities to ensure the safety of the
educational space of students.
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