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BBEJAEHHUE

[ToHsaTHA «HCK», «IIPAaBO HA WCK» IPOLUIM JUIATEIbHBIA IIyTh Pa3BUTHUS OT
npeBHero Puma 1o Hamux aHei. Mck nosiBUiIcs B IUBUIIM30BAaHHOM OOIIIECTRBE.

OH mpumien Ha CMEHY BapBapCKUM CIOCOOaM 3alllUThl — KPOBHOW MECTH,
CaMOyIPaBCTBY.

TepmuH «uck» Bolen B 1ea0Boi 000poT Poccuu B Hauane XIX B. [Jo atoro
cyneOHble neNa HadyMHAIMCh TsDKOOW. OTCro/a TONILIM TOHSTHUS «TSHKYIIUECS
CTOPOHBI» .& TaKike «cyasarab, T.elIiuno, keronae. uacTo pHnamanock B Cya Mo
Pa3TUYHBIM J€JiaM, B TOM 4iClIe PCABABI HeOOOCHOBAHHbIE TPeOOBaHU.

Uck guciiofiviyethd Wpi “32uipae \ ¢yOnCKTIRHbIX y=FP3B U HHTEPECOB
rpaXJaHuHa, OPUIUYECKOro JIMIA~.FgCy/lapcTBa, CyOBeKTOB Poccuiickoii
deaeparuy, MyHUIMNAIBHBIX 00pa30BaHUi, OOIIIECTBECHHBIX OPTaHU3AIMI 1 JTaXKe
HEONPEACICHHOr0 KpyTa JIUII.

Hck ucnonp3yercs Tak ke, KaKk CHOCOObI 3alllUThl MPaB U HHTEPECOB,
cpenctBo oOpamieHuss K cyay, ¢opma 3amurbl npaB U ¢dopma CyneOHOTO
MIPOU3BOJCTBA.

Takum 00pazoM, paccCMOTpPEHHUE MOHATUS «UCKOBOTO 3asBIICHHS», a TAKXKe
€ro YCIOBUS M TMOPSAJOK €ro MpEeabsBICHUS, SBISETCS HEOThEMHOM YacTbiO
3HaHUM, HEOOXOJIUMBIX KakK /i IOpUCTa B €ro padboTre, TaKk U TPaXKJAHUHY s

OTCTauBaHMA CBOMX 3dKOHHBIX IIPaB.



1. IloHsiTHE HCKOBOIO 3asIBJICHUS

[Tonaraem, 4To cieAyeT OTMETUTh HECKOJIBKO CAMbIX Ba)KHbIX MOMEHTOB,
MO3BOJISIONIUX J1aTh (POPMYIUPOBKY UCKA.

Hck — ecTh I1IUBWIM30BAHHOE CPEACTBO 3alUTHl CYOBEKTHUBHBIX IIPaB,
ompenensonee crnocod 3amuTehl U (POopMy MPOU3BOJICTBA MO PACCMOTPEHUIO U
paspeieHyH) thay (JalCKuX a2 B oY jie

CnoXHOCTh BbIpdOOTKM ATOTO I OHATHI 3aKmrodactcs B cnenyromeM. Hck,
ABISSICH  CROCUOOM) (3auinT bt CY(bLKrUbHOEey FpaBd, [PeKKT B IUIOCKOCTH
MaTepUaJbHOrO MpaBa, TaK KAaK OH OMMUT CPEACTBOM 3alllUThl Tpa)KAaHCKHX,
CEMEWHBIX, TPYJOBbIX U MHBIX MpaB. B TO ke BpeMsl UCK KaK CpPEJCTBO 3aIHUThI
onpenensieT GopMy IPOU3BOJICTBA MO CYyI€O0HOMY JIeTy — UICKOBOE IIPOU3BOJICTBO.

HevnictByromui  ['paxkJaHckuil  mpoueccyanbHbld  KOAeKec Pocculickon
®enepanun (nanee — ['TIK P®), nampumep, B crathe 131 ycTaHaBmuBaeT, uToO
HCKOBOE 3asBJICHHUE JOJKHO YKa3blBaTh, B UEM 3aKJIIOUYACTCS HapyIICHUE WU
yrpo3a HapylIeHHWs] TpaB, CBOOOM WM 3aKOHHBIX HMHTEPECOB WCTIA U €ro
tpeboBanus. A nonpasnaen II I'TIK P® nazwiaercs «¥ckoBoe npousBoacTeo» [1].

CrnenoBaresibHO, 3aKOHOAATEh BOCIIPUHSLIT JBOMCTBEHHOE TTOHSTHE HUCKA!

1) kak cpeacTBa 3amUTHl CyOBEKTUBHOTO HAPYIIEHHOTO TMpaBa WU yTPO3bI
TaKOTO HAPYIICHUS;

2) kak (GhopMmbl, BUa MPOU3BOJICTBA CyJIa TI0O PACCMOTPEHHUIO U Pa3PEIICHUIO

I'pakIaHCKUX ICII.



B 3TO# cBsi3M OJHM aBTOPHI 32 OCHOBY OEpyT MEPBYIO CTOPOHY U TOBOPST,
YTO WCK IMOJHOCTBIO JICKHUT B cpepe MaTepUalIbHOTO IpaBa, APYrue HaCTauBaroT
HA TOM, YTO UCK JICKHUT B c(hepe MporeccyaabHOTO MpaBa U SBISIETCS CPEICTBOM
oOpamieHusi K Cyay M CpPEICTBOM BO30yxaeHUs Jena. Hekoropeie ydeHble
npejiaraloT MOHUMAaTh UCK KaK €IMHOE TOHSTHE, COeNUHsIoNnee 00€ CTOPOHbBI —
MaTepuaibHO-IIPABOBYIO U MpOLECcCyaabHO-IIPaBoBY0. [lonaraem, 4To BblJIETIEHUE
B HCKE W MaTepUaJbHO-TIPaBOBOM, M MPOIECCyalbHONH CTOPOH B HauOOJbIIEH
CTEMIEHH COOTBETCTBYET JEHCTBYIONIEMY 3aKOHOAATENbCTBY, HO C OJHUM
yrouHeHueM. Korga monsiTHe «uCK» YHMOTpeOsieTcss B MaTepuaIbHO-NPABOBOM
CMBICJIE, TO HEOOXOIMMO UMETh B BUJYy TaKUE€ OTpaCiId MAaTepHAIBHOTO IMpaBa, B
KOTOPBIX CYOBEKTHI 00JIa1al0T paBHBIMU TIpaBaMu U 00s13aHHOCTSIMU] 3].

[IpeabsiBUTH UCK U COCTSI3aThCSA B CBOEH MPABOTE MOXKHO TOJBKO C PABHBIM.
Kpome Toro, cineayer ydyuThiBaTh OTPACIEBYIO MPUHAICKHOCTh CYOBEKTUBHOIO
npasa (TpyJ0BO€, CeMEMHOe, TPaKIAHCKOE U Jp.), KOTOPOE OKa3bIBaeT BIUSHUE HA
Iporiecc, [HG He HQIDBIRART,) Hel Y1t TOX a2T) 1e 03K hOpMY Mpou3BOJICTBA B
cyne, a Hmemaer, ee. ruO-KQi M 0Quee..IpucrocoOIeHHOM I 3alluThl IpaBa,
pUHaIeN A€ OADUANLECKOM / KM ChE R Ie SKDMY, Ty [ 2]

Ha ocHOBaHMM W37T0)KEHHOTO MOXHO J1aThb ONPEACJICHHE HCKa Kak
oOparieHusi 3aMHTEPECOBAHHOTO JIUIA K CYyJQy C TpeOOBaHMEM O 3aIlUTE €ro

CyOBEKTHBHOTO TIpaBa UM OXPAHIEMOT0 3aKOHOM HHTEpeca.
2. DJIeMeHTBbI HCKOBOI'0 3asiBJICHUSA

Hck nMeeT BHYTPEHHIOIO CTPYKTYPY M COCTOUT U3 3JIEMEHTOB— IIPU3HAKOB,
KOTOpble  JAal0T  BO3MOXHOCTh  IPOW3BOAWUTH  HMHIUBHAyATU3AlUI0 U
KJIacCU(DUKAIUIO UCKOB.

[IpaBuiibHOE MOHUMAHUE 3JEMEHTOB HE TOJBKO HMEET TEOpPEeTHUECKOe
3HAa4YeHHEe KaK OCHOBAaHHWE ISl MPOIECCYaIbHONW KJIACCH(HUKAIIMA UCKOB Ha BUJBI,
HO ¥ UrpaeT OOJIBIIYIO POJIb B OIIPEIEIIEHUH TOXKECTBA UCKOB.

DJeMEeHTHI UCKa, TAKUM 00pa3oM, HOCST MHANBUAYAIU3UPYIOUINM XapakTep

W ITO3BOJIAIOT OTIIMYUTHL OAWH MCK OT APYIroro.



Ha nam B3riisin, HEOOXOAMMO pa3ivyuaTh TPU dBJIEMEHTA HCKa: MPEIMET,
OCHOBAHHUE U COJICPKAHUE.

[IpenMeToM ucKa sIBIsIETCSI BCE TO, B OTHOIIEHUHU 4YEr0 HMCTEl J0OMBAaETCs
cynebHoro pemenus. [lpu mnpenbsBIEHUM HCKa MCTEI] MOXET JI0OMBATHCSA
MPUHYAUTEIBHOTO OCYIIECTBICHHUS CBOEI0 MaTEePUaIbHO-IIPABOBOTO TPEOOBAHMUS K
OTBETYMKY (TpeboBaTh BO3BpaTa J0JTa, BO3BpaTa BEIIM B HAType, B3BICKAHUS
3apabOTHOM IJIATHI U JIP.).

Hcrenr moxker TpeboBaTh W MPHU3HAHUS CYAOM HAJWUYHs WA OTCYTCTBHUS
IIPABOBOTO OTHOIIECHUS MEXAY HUM U OTBETUYHMKOM (TPU3HAHUS €r0 COABTOPOM
MPOU3BEACHUS, TPU3HAHUS TIpaBa Ha KWIYIO TUIONIA]b, TPU3HAHUS OTIIOBCTBA U
T.J.).

CrnenoBaTenbHO, TpPEOMET HCKa OINpeeNsercs, B TEpPBYI OYepelb,
XapakTepoM U COJICpKAHUEM MaTepUaIbHO-MPABOBOTO TPEOOBaHUSA, C KOTOPHIM
ucTel] oOpamiaeTcss K OTBETUMKY, TaK KAaK MaTepUaIbHO-TPABOBHIE OTHOIIEHUS
CKJIQZIBIBAOT CA M€ AT/ €TDPOEM: M TUCN 1 QT 3€ 9 AKOM.

OcHoraHpeM. MiCKa SBISIOTCS (DaKTUYECKHUE OOCTOSITENIbCTBA, C KOTOPBIMH
UCTEI CBSZBIBAC T MAMMYAC T.paBophIX| OTLGIL et U AL RHI1DCUMb X/ Ha PACCMOTPEHHUE
cyna [2].

NubiMu  cmoBamMu, 3TO Takue (akThl, ¢ KOTOPHIMH 3aKOH CBS3BIBACT
BO3HUKHOBEHHE, M3MEHEHHE WJIM MPEKpalleHUue MPaBOOTHOIICHUHU, T.e. MpPaB U
o0si3aHHOCTE cTOpoH. O6 3TOM roBoput m. 4 4. 2 cr. 131 I'TIK P®, cornmacuo
KOTOpPOMY HCTEIl 00s3aH yKa3aTh, B YE€M 3aKJII0YAeTCs HApYIICHHE WIH yrpo3a
HapyIICHUS TIpaB, CBOOO/ WJIM 3aKOHHBIX MHTEPECOB UCTIIA U ero TpedoBanus [1].

[Tynkt 5 4. 2 ct. 131 I'TIK P® npeanuceiBaet, 4TOOBI B UICKOBOM 3asiBJICHUH
ObUTH yKa3aHbl OOCTOSITENIbCTBA, HA KOTOPBIX UCTEI] OCHOBBIBAET CBOM TPEOOBAHUS
K OTBETUHKY [1].

Takum o6pazom, cormacHo I'TIK P® daktel u 0o6cTOATENHCTBA MOMKHO
nojApa3einTh Ha 1Ba Buja. [lepBbie — 310 Takue (akThl, KOTOPbIC MOATBEPKAAIOT
HaJUYUE UM OTCYTCTBHE MPABOOTHOIICHUI MEKIy CTOPOHAMHU 10 JeTy (I0roBOp,

NPUYUHEHHBIA Bpea 3/I0pOBbIO, HMMYIIECTBY). BTopwie —3T0 Takue ¢akrhl,



KOTOpbIE MOJATBEPXKIAIOT TpeOOBaHWs MCTLHA K OTBETUUKY (HEHUCIIOJIHEHUE
JIOTOBOPA, HAPYILIEHUE MTPaBUII IBHXKEHHUSI, PEKUMA IKCILTYyaTallud TEXHUKH).

TpeTbuM 271EMEHTOM HMCKA SABIISIETCS €0 CONEPIKAHUE.

Hekoropsle aBTOpBI BO3PAKAIOT MPOTUB HAJIUYUS TPEThEro ieMeHTa. OHH
CUMTAIOT, YTO JOCTATOYHO JBYX OJJEMEHTOB, & TPETUH TOJIBKO YCIIOXKHSET
CTPYKTYpY UCKa.

[Tomaraem, 4To TpeTUil ANEMEHT HEOOXOAUM HecMOoTps Ha To, uto ['TIK PO
ero He Has3biBaeT. OH HOCHUT BIIOJHE CAaMOCTOSITEIbHBIM XapakTep U He
IIOTJIOLIAETCS IBYMsI IIEPBBIMU.

ConepxaHue MCKa ONPENEseTCs TOM LEIbI0, KOTOPYIO MPECIENYET UCTELL,
IpEAbABIAA UCK. VcTen MOXET IPOCUTH CyZl O NPUCYKACHUU €MY OINPEIEICHHON
BEIIM, O MPU3HAHUU HAIWYUS, OTCYTCTBHUS WJIM U3MEHEHHUS €ro CyOBEKTHBHOI'O
npasa. CiieqoBaTeNbHO, MO COAECPKAHUEM HCKA HAaJ0 NOHUMATh MPOChOy UCTLA K
CyZly O IPUCYKICHUH, IPU3HAHUU WM U3MEHEHUH (IIpeoOpa3oBaHuN) IPaBa.

Takuy [ 007 ag3cMs~ nbenvieT /rickal dlIpelelsa Ty TpehosaHueM UCTIA K
OTBETYHKY,..A COJENKAHHE, UCKA =TpeboBaHUEM HCTHR K cyly. B coaepxkanun
UCTEI YKazoIBat i Fhoueccyvaiblyid. dhdpnmyv/clraz0H01, 32 U1 bl.

OJIEMEHThl MCKa 3HAYUMBl JUIS OINPENEICHUs MpeaMeTa JOKa3bIBaHUS,
3aIIATHl OTBETYMKA MPOTUB MCKA. OTBETUMK JOJDKEH 3HAaTh, HA YTO NPETEHIYET
UCTEI M HA OCHOBAHUU KaKUX OOCTOSITENIbCTB.

DJEeMeHThl HCKa TaKKe MOMOTalT CyAy ONpeAeTuTh 00beM TpeOoBaHUM

uCTIA U (GOPMY 3aIUTHI.
3. YcaoBusi v NOpsiIOK NpeabsiBJIeHUS HCKA

Jlnst Toro 4YToOBI CyJ paccMOTpel U pa3periuia IOpUIANYECKUN CIop,
HEO0OX0IMMO TIPEIbIBUTH UCK. OH MPEABSBISIETCS B CYJ IIyTEM MOJa4u UCKOBOTO
3asBJICHUS; CJIEI0BATEIbHO, HMCKOBOE 3asiBJICHUE SBJSETCS BHeWHEH Gopmon
BBIPAYKCHUS UCKA.

3anHTEpECOBAHHOE JIUIIO MOXET KaK OOpaTHThCs B CYJ C HCKOBBIM

3asBJICHUEM JIMYHO, Tak W Tmiepeciarb ero no noure. Crates 133 T'TIK PO



YCTaHaBJIMBAET, YTO CyAbS B TE€YEHUE 5 JHEW CO AHSA NOCTYIUIEHUS HCKOBOIO
3asBJIEHUS B CyJ 00s3aH PacCMOTPETh BOMPOC O €ro MPHUHITHH K IMPOU3BOJCTBY.
N3 31Ol CcTaThu cCieayeT, YTO BONPOC O MNPUHATHH 3aABJICHHS CYy[Absl PEIIAET
eIUHOIMYHO [1].

[IpeabsiBieHre W NPUHITHE HCKOBOIO 3asiBICHUS BIIEYET CIIEAYIOIIUE
IPOLIECCYaIbHO-ITPABOBBIE MOCIEACTBUS:

—JINLO, TPEAbsIBUBILIEE KMCKOBOE 3asBJICHUE, CTAHOBUTCA MCTIOM U
npuoOpeTaeT BcCe IMpoleccyalbHble MpaBa M OOS3aHHOCTH, MPEIOCTaBICHHBIC
3aKOHOM;

— JINLIO, KOTOPOE YKa3bIBAETCSI B HCKOBOM 3asBJICHUU KAaK HaAPYILIUTENb
paBa, CTAHOBUTCSI OTBETUYMKOM U TAK)K€ MPUOOPETAET BCE IPaBa CTOPOHBI.

MHbIMU ClI0BaMM, BO3HUKAET IIPOLIECCYATIbHOE IPABOOTHOLIEHUE.

MartepuaibHO-ITpaBOBBIE MOCIEACTBUS NPEIbABICHUS UCKA 3aKIIOYAIOTCS B
TOM, YTO MPEPHIBAETCS CPOK UCKOBOM NaBHOCTH (cT. 203 'K PD).

[opus17 Ck JoOpatgel v | B= ¢y vy [TOpA 10K | RPCAbiBIEH S MCKa CTPOro
pErIaMEHTINOBAH,

[pu/ npes baRIGH! 1_JICKA HEeo0X0/aMO [cC@TIjeHUC T U bMEHHON (DOPMBI
uckoBoro 3asapieHus (ct. 131 I'TIK P®). B 3asBnenun JOMKHBI ObITH OTPaKEHbI
Bce Tpedyempie cT. 131 T'TIK P® pexkBu3nthl, 6€3 KOTOPHIX CyJl HE MOXKET MPUHSATH
ero M MPUCTYNHUTh K paccMoTpeHuto. HeoOxonumo, 4ToObl B 3adBICHUHM OBLIO
yKa3aHO HAMMEHOBAHUE Cy/a, HAMMEHOBAHUE HCTLA, €r0 MECTO KUTENbCTBA (ecin
UCTLIOM SIBJISIETCSI OpraHu3alus, TO €€ MECTO HaXOXAECHHs). A Korjaa 3asiBIE€HUE
MOAAETCS MPEACTABUTEIIEM, TO YKA3bIBAIOTCS €r0 HAMMEHOBAHUE U azapec [1].

B 3asBinennn HeoOX0IMMO Ha3BaTh OTBETYMKA, €I0 MECTO KUTENIbCTBA (€CiIu
OTBETUUKOM SIBJISIETCS OpPraHM3alis — €€ MECTO HaxOXAECHMs). be3 3THX JaHHBIX
HEJb3s PELUTh, KTO BBICTYIIA€T CTOPOHAMHM O MPEABABICHHOMY UCKY. Eciin ke B
CIIOPE YYacCTBYIOT HECKOJBKO HCTLOB U HECKOJIBKO OTBETYMKOB, TO YKa3bIBAKOTCS
UX HAUMEHOBAaHMS U aJipeca.

Crates 4 ITIK P® paspemaer nOpeapsBiasTh HCK B 3alIUTy YYyXHX

MHTEPECOB TOJBKO B ciay4dasx, mnpeaycMorpeHHbix I[TIK P® u napyrumum



dbenepanbHbiMU 3aKoHamu. Jluia, BO30yKJaromide Takue JeNa, BBICTYHNAIOT OT
cBoero umMmeHu. CrenoBareabHO, B HCKOBOM 3asiBJIEHUM HEOOXOAMMO YKa3aTh
HAaMMEHOBAHUE 3asBUTENSI U €ro aJpec, a TaKKe HAaMMEHOBaHUE TOTO JHUIA, B
3allUTy MpaB, cBOOOJ M 3aKOHHBIX MHTEPECOB KOTOPOIO 3asiBieH MCK. Ecin uck
3asBleH B 3amury uHTepecoB Poccuiickoii ®enepaunuu, cyobekta PO,
MYHUIIMIIAIBHOTO O0pa30BaHUsl WM HEOIPEAEICHHOr0 Kpyra JIML, TO aapec He
yka3biBaeTcs [1].

Ha mnpakTuke Hepeako Ciaydaercs, 4TO MECTO HAaXOXIEHUS OTBETUMKA
HEW3BECTHO; TOTJa YKa3bIBAETCA aIPEC MOCIETHETO0 NU3BECTHOTO MECTA )KUTENHCTBA
(ct. 119 TTIK P®). Ilo TpebGoBaHUsIM, TPEABIBISAEMbIM B 3alUTY HHTEPECOB
Poccuiickoit deneparuu, cyobextoB PO, MmyHunmmansHeIx 00pa3oBaHUid, a TAaKKe
IO JIeJIaM O B3bICKaHMM AJIMMEHTOB, BO3MEILEHUH BpPE/la, IPUUMHEHHOTO YBEYBEM,
UHBIM TIOBPEKJIEHUEM 3/J0POBbS WM B pe3yJbTaTe€ CMEPTH KOPMUWIbLA, MpHU
HEU3BECTHOCTU IIPEOBIBaHMSL OTBETYMKA _Cylbsd OOs3aH CBOMM OIpEIEICHUEM
00BABUTH (P 36ICK GThgranka (T, 120 [TIIIPO!. DT1RETINK pi3LICKUBAETCA Yepe3
OpraHbl MUITUIIAH.

Corrachc €4 w. 2'cy. 111 A1 P/ B 3¢ s131(€F V1 Hy KE.Q, yKa3bIBaTh, KAKUE
npaBa, CBOOO/IbI UM 3aKOHHBIE MHTEPECHI UCTIAa HAPYIIEHbI JUOO CO3/aHa yrpo3a
UX HapyLIEHUS U B YeM 3aKIIOYaloTCsi ero TpeOoBaHus. 31ech (HopMynIupyercs
npeaMeT ucka [1].

B nckoBOM 3as1BIeHUN TOJKHBI OBITH YKa3aHbI OOCTOATEIHCTBA, HA KOTOPBIX
UCTEI] OCHOBBIBAE€T CBOM TpeOOBaHUsA (T.. TaKUE, KOTOPHIE BXOISIT B OCHOBaHHWE
HCKa).

310 (bakThbI paBoOOpa3yroIIne, MIPAaBOU3MEHSIOLIUECS u
npasornpekpamaronue. OHM OTHOBPEMEHHO CBUJIETENBCTBYIOT O HAJIMYWU MPABA U
0 ero HapymeHud. K HUM MOXXHO OTHECTH: 3aKJIOYEHUE JI0roBopa U
HEHUCIIOJIHEHUE JIOTOBOPHBIX 0053aTENhCTB, MPUUMHEHUE Bpea JIMYHOCTH HCTIA
WM €r0 UMYILIECTBY U JIp.

Takxe AOKHBI OBITh YKa3aHbl JI0OKAa3aTENbCTBA, NOATBEPKAAIOUIUE 3TH

oOcrositenbcTBa. [Ipu 3TOM B 3asBIEHUU HYXKHO COOOIIUTH cyny GaMuiuu U



VMEHA CBUJICTEIIEN U JINLI, Y KOTOPBIX HAXOAATCS MMCbMEHHBIE UJIM BELIECTBCHHBIE
JI0KA3aTeNbCTBA, UX aJpeca U T.]I., yKa3aTh MEPEUCHb MPUIIaraéMbIX TOKYMEHTOB.

Ecnu 3asBisemoe TpeOOBaHUE MOJJICKUT OLEHKE, TO YKa3bIBAaeTCs I€HA
MCKa, pacueT B3bICKMBAEMbIX U OCIIAPUBAEMBIX CYMM.

Kpome toro, T'TIK P® tpelOyer yka3biBaTh CBEACHUS O COOJIIOJACHUU
JOoCyneOHOr0 TopsAaKa oOpamieHuss K OTBETYMKY, €CIH 3TO YCTaHOBJIEHO
dbenepaibHbIM 3aKOHOM HJIM ITPEAYCMOTPEHO JOTOBOPOM CTOPOH.

[TIK P® ne TpebyeT ropuauvecKod KBaTH(PHUKAIUU MPOCHOBI HCTIA, T.C.
00s13aTENIbHONM CCHUIKM Ha HOPMY MarepuaibHOro mpaba. OJHAKO B HCKOBOM
3aBJICHUHU, TPEIbIBIIEMOM MPOKYPOPOM B 3allATy HHTEpPECOB Poccuickou
®deneparuu, cyobekToB PO, MyHUIIMTIATBHBIX 00pa30BaHUI WM B 3aIUTYy IPaB,
CBOOOJT M 3aKOHHBIX HMHTEPECOB HEOMPEAENEHHOTO Kpyra Jull, HeoOXOIUMO
yKa3blBaTh, B YEM KOHKPETHO 3aKJIIOYAIOTCS MX WHTEPEChl, KaKO€ IMPaBO
HApYILIEHO, U JOJKHA OBITh CChUIKA Ha 3aKOH WJIM MHOW HOPMAaTHBHBIN MPaBOBOU
aKT, MPEJT/CIHUTH M BAHOTA A CTIGCCOFT 310 AT Taky X naiepecos /4. 3 cr. 131 I'TIK
P®D) [1].

Ecny' ripUidhop_olpamiients B awvil 3¢ Bdia Cil, [IpaB, rpaKIaHUHA, TO
HE0OX0aUMO O00OCHOBAaTh  HEBO3MOXKHOCTh  MPEIBSBICHUS HUCKAa  CaMUM
rpaXTaHUHOM.

Ha npakTuke Takke CIIOXKWIOCh, YTO 3asiBJICHUE, MOAABAEMOE aJBOKATOM
WJI FOPUCKOHCYJIBTOM, JTOJKHO COAEPKATh CChUIKY Ha 3aKOH.

3asBIE€HHUE MMOIIUCHIBAECTCS UCTLOM HIIM €ro MPEACTABUTENEM MPHU HATUYUU
y HETO NMOJTHOMOYMI Ha OANMCAHUE 3asBJICHUS U HA MPEIBSIBICHHUE €TI0 B CY/.

K cobmonennto QopMbl HMCKOBOTO 3asBICHUS CJIEIYyeT OTHECTH W
TpeboBanus cT. 132 I'TIK PO, xoTopas naer nepeyeHb JOKyMEHTOB, IPUIIaraeMbIX
K uckoBomy 3asiBieHu0. Brenenue B I'TIK P® sToit crarbu nenaer cyaeOHYIO
MPAKTUKY €IUHOOOpa3HOM, MPUBOJIUT K Oosiee OBICTPOMY MPHUHSATHIO 3asBICHUN
CyJIOM, YMEHBIIIAET BO3MOKHOCTU CYOBEKTUBHOI'O YCMOTPEHUS CY/IbU.

K 3asBieHut0 10MKHBI OBITH IPUIIOKEHBI €70 KOMUHU M0 YUCITY OTBETUUKOB U

TPCTbUX JIML, IIMCBbMCHHBIC JOKAa3aTCJIbCTBA W HX KOIIHNH. Ecaun OCITaprUBaACTCA
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HOPMATHUBHBIN aKT, TO B IPHJIOKEHUU JOJIKEH OBITh OMyOJIMKOBAHHBINA €T0 TEKCT U
pAIl IPYTUX JOKYMEHTOB.

[Ipunumas 3asBiieHHE, Cyllbs 00s3aH MPOBEPUTH COONIOACHUE TPEOOBAHMIA
MPOLIECCYAIbHOTO 3aKOHOJATENILCTBA KaK OTHOCUTEIBHO MPEANOCHUIOK IpaBa Ha
UCK, TaK U OTHOCHUTEJIHHO (POPMBI U COAEpKaHUs 3asiBieHHs. Eciin OTCyTCTBYeT
X0Ts Obl OJTHA W3 MPEINOCHUIOK MpaBa Ha WCK, 3asBJeHHE Bo3Bparaercs (ct. 135
I'TIK P®). Eciu e cynbss YCTaHOBUT, YTO HCKOBOE 3asiBJIEHUE HE OTBEYAET
TpeOoBaHUAM, TpeabsIBIsieMbIM K ero ¢opme u coaepxkanuio (ct. 131, 132
I'TIK P®), To BBIHOCHT oOmpeaesicHHe 00 OCTaBJIGHMH ero Oe3 aBwkeHus. B
OTIPE/ICICHUH YKa3bIBAIOTCS HEJIOCTATKM W YCTAHABJIMBACTCS Pa3yMHBINH CPOK st
uX ucnpasieHus. [Ipu ucnpaBiieHUM 3asBJIEHUS B YCTAHOBJIEHHBIN CYJIBbEN CPOK
OHO CUYWTAETCS TNOJAHHBIM B JEHb IEPBOHAYAJIBHOIO IPEJCTABICHUS B cyd. B
NPOTUBHOM Clly4ae 3asiBIICHHME CUYUTAETCS HEMOJAaHHBIM M  BO3BpallacTcs
3asBUTEN0 co Bcemu mnpuinoxkeHusamu (ct.136 T'TIK P®). Ilpu stom cnemyer
HNOTYEPKHYT >, Y LG \H2HPCLCTaBIACHAC IOCTATCYHIIX (0 <a31TCILCTB HE SIBISIETCSA
HapymieHueM (popMEI K.COEPKAHUS 3asRICHUS U TT0 TQH MPUINHE OHO HE MOXKET
OBITh OCTaBIICHY GeR JIRAKEHU L. Hasaiermel B 2TdM cn/9a; IDAHUMAETCA, a CY/.I
MpeyIaraet npeaoCTaBUTh JOTOJHUTEIbHbBIEC TOKa3aTenbeTna [1].

O nOpuHATHU 3asBJIEHUS K MPOU3BOJCTBY CYbsS BBIHOCUT OIIPEIEICHUE,
KOTOpPOE CIIYKUT OCHOBAaHUEM JUIsl BO3OYXIACHHUS TPAXJTAHCKOTO Jejla B Cylie
nepBoi uncraniuu (ct. 133 I'TIK PO) [1].

3aKOH MOpPENOCTaBIISIET HCTIy NpaBO B OJHOM HCKOBOM 3asBICHUU
COCMHUTh HECKOJIbKO TpeOOBaHMM, CBSI3aHHBIX MEXKIYy COOOH, a Cylps,
NPUHUMAIONIMKA 3asBJICHUE, BIPABE BBIICIUTh OJIHO WA HECKOJIbKO U3
COCIMHEHHBIX TpeOOBaHUN B OTIEIbHOE TMPOU3BOJCTBO, €CIU IPHU3HAET
pa3ziesibHOE UX PACCMOTPEHUE OoJiee 11e1eCO00Pa3HbIM.

Kpome Toro, ecnu cynbsi yCTaHOBUT, YTO B MPOU3BOACTBE JAHHOTO Cy/Ia YiKe
UMEIOTCS HECKOJIBKO OJHOPOJHBIX JIeJI, B KOTOPBIX Y4YacTBYIOT OJHU U TE€ XK€
CTOPOHBI, JIMOO HECKOJbKO JIe MO0 HCKaM OJHOT0 MCTHA K pPa3IUYHbIM

OTBCTUYHUKAM, 1100 HECKOJIbKHX HCTIHOB K OJHOMY HM TOMY K€ OTBCTYHUKY, OH
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BIIpaBe OOBCAMHUTHL OTH Jela B OJIHO MPOU3BOACTBO [IJII COBMECTHOIO
pacCMOTpEHHUsI, €CIAU H3TO NpHUBEAET K Oosiee OBICTPOMY U MPaBUIBHOMY
paccMoTpeHuro ciopa. Hampumep, HCku paOOTHHUKOB K OpraHU3aIliy O B3bICKAHUHU
HAYUCJICHHOM, HO HE BBITUIAYEHHOM 3apab0THOM 1u1aThl [2].

Heo6xonumo yka3aTh Ha HEKOTOPYIO HECOTJIACOBAHHOCTH MPOIIECCYaTbHBIX
HOPM TIO BONPOCY O BO30YyXIeHMH rpaxaaHnckoro jgena. Crates 4 T'TIK P®
yKa3bIBaeT, UYTO CyJ BO30YXKIAeT TPaKIaHCKOE JEJ0 IO 3asBJIICHUIO HCTIIA,
oOpaTuBIIErocs 3a 3alIUTOM CBOMX TNpaB, CBOOOJ M 3aKOHHBIX WHTEPECOB. A
cratbsi 133 I'TIK PO nipennuceiBaeT Cyabe B S-THEBHBIA CPOK CO AHS MOCTYIUICHUSA
paccMOTpETh BOMNPOC JIMIIb O €ro MPUHATHU K MPOU3BOJICTBY cyaa. B cBoro
odepeslb, OCHOBAaHHEM BO30YXKICHHS TPaKJAHCKOTO Jela B CyIe IIepBOH
WHCTaHLIUM SBJISICTCS omnpenaesneHue o TnpuHsatud 3asBieHus. ['TIK PO He
00SI3bIBAET BBIHOCUTH OTJIEJIBHOE OMNPENCIICHHE O BO30YXKJICHUHM TPAKIaHCKOIO
nena. beuio Obl. 1enmecooOpa3Hee —BBIHOCHUTH TOJBKO OJHO OMpEIeSICHHE O
BO3OYXKIEHU U IT aAiTiCE Cro feia,, Hi rpakTiine HC € IMECTBY B PEIICHUU 3THUX

Bomnpocos 11,
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3AK/IIOYEHUE

YuuThiBasg BBIINICH3I0KECHHOE, MCKAa KaK OIpeaeseTcs, Kak oOpalicHue
3aMHTEPECOBAHHOIO JIMIA K CyAy ¢ TpeOOBAaHHUEM O 3aIUTE €ro CyOBEKTHBHOIO
npaBa UK OXPaHIEMOIo 3aKOHOM UHTEpeca.

Taxke, HE0OXOIUMO pa3IMdaTh TPU AJIEMEHTA UCKA: NMPEIMET, OCHOBAaHHUE U
COJICp)KaHME

[Ipe/iMeTOM nckd siBJisieTcs “Bce| TO, B OTHOMICHUM Yero " ucTel A00uBaeTcs
cyaeonoro spedicapsal Tpp A peahsBrerHii~HcKas H(TEIl» MGKET JTOOHUBATHCS
NPUHYAUTEIBHOTO OCYIIECTBICHHUS CBOLL/MATEPUATHLHO-TIPABOBOTO TPEOOBAHUS K
OTBETUYHKY (TpeOoBaTh BO3BpaTa J0JIra, BO3BpaTa BEIIM B HAType, B3BICKAHUS
3apabOTHOM TIJIATHI U JIP.).

OcHoBaHMEM HCKa SABISIOTCS (PAKTHUECKHUE OOCTOSITENHCTBA, C KOTOPHIMU
WCTEIl CBS3BIBACT HAJIMYHME MPABOBBIX OTHOIIEHWM, BBIHOCUMBIX Ha PACCMOTPEHHUE
cyna.

ConepxaHue MCKa OMpeNEeNsieTcsl TOM LeIblo, KOTOPYIO MpeciaeayeT UCTEl,
npeabsaBIIsAs UCK. cTelr MOXKET IPOCUTh CYJT O IPUCYXKICHUU €My ONpeIeICHHON
BEILlM, O MPU3HAHUU HAJIUYUS, OTCYTCTBUS WJIM HU3MEHEHHS €r0 CyOBEKTHUBHOIO
npaBa. CiaeqoBaTeabHO, IO COASp)KaHUEeM MCKa HaJl0 MIOHUMATh MPOCK0Yy MCTIA K
Cyay O IPUCYKJICHUH, TPU3HAHUYU WK U3MEHEHUH (ITpeoOpa3oBaHUN) MpaBa.

DONeMEHThl HWCKa 3HAYUMBI [IJIs OMpENENCHUs] MpeaMera JAOKa3bIBaHUS,

3alllUTbl OTBCTYHMKA IIPOTHB HCKA. OTBeTUMK AOJDKCH 3HATb, Ha 4YTO IIPCTCHAYCT
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UCTEI] M HA OCHOBAHUHU KaKUX OOCTOSITENIbCTB.

DJIeMEHTBhl MCKa TaKXKe MOMOTAIT CYAYy OIpeNeiauTh 00beM TpeboBaHUM
uCTIA U GOPMY 3aIUTHI.

Jist Toro 4ToOBI CyJl pacCMOTpeNl MU Pa3pelini IOPUIUYECKUN  CIop,
HEO0OXO0IUMO TIPEAbSIBUTh UCK. OH MPEABIBISAETCS B CYJl TyTEM MOJa4l UCKOBOTO
3asBJICHUS; CJIEIOBATEIbHO, HWCKOBOE 3asBJICHUE SBJISETCS BHEIHEH GopMon
BBIpaKEHUS UCKA.

3auHTEpPECOBAHHOE JIUII0 MOXET KaK OOpaTUTbCS B CyJd C HCKOBBIM
3asBJICHUEM JMYHO, Tak M mepecnarb ero mo mnoure. Crates 133 TTIK P®
YCTaHABJIMBAET, YTO CYy/bsl B TEUCHHE 5 JHEH CO JHS TOCTYIUICHUS HCKOBOIO
3asBJICHUS B CyJ 00s3aH PacCMOTPETh BOMPOC O €ro MPHUHITHH K MPOU3BOJICTBY.
W3 »T0il cTaThu cieayeTr, YTO BONPOC O MPUHATUM 3aSBJICHUS CY[bsl pEIIaeT
€AMHOJINYHO.

[IpenbsiBiieHHEe. U TPUHATHE KMCKOBOTO 3asiBIICHHUSI BIJICUET CIEAYIOLIUE
IPOLIECCY W E 0~ TIaBOEI 2 ¢ CIHEIC E Kl

— U0, JIpeIbSBURUICE, HCKOBOE, 3asBICHUE, , CTAHOBUTCS HCTIOM H
npuodpeTalT “Bleduporneccyanbuae (ipiral ¥ H@F7a 110C 1| Ipea0CTaBICHHbIC
3aKOHOM;

— JIUI[0, KOTOPOE€ YKa3bIBAETCSI B HMCKOBOM 3asBICHUM KaK HapYIIUTEIb
npaBa, CTAHOBUTCSI OTBETUYMKOM M TaK)Ke MPUOOPETAET BCE MpaBa CTOPOHHI.

1403180071 CJIOBaMH, BOBHHUKACT IPOLCCCYaJIbHOC ITPABOOTHOIICHUEC.
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